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Executive Summary

Australian governments have long supported policies that encourage more efficient use of
energy for a range of reasons including energy security, economic efficiency, ecologically
sustainable development and greenhouse gas reduction. The emphasis in the current policy
setting is on greenhouse gas reduction and assisting households to transition to a low-
carbon future. Energy efficiency measures are a key element of the Government’s
approach, in addition to an emissions trading scheme and the renewable energy target.

Energy labelling and Minimum Energy Performance Standards (MEPS) under the
Equipment Energy Efficiency (E3) program seek to address problems relating to lack of
information on the energy performance of appliances and equipment and incentives that
may result in poor energy efficiency choices.

The MEPS and labelling program is operated on a national basis through co-operative
action by State and Territory Governments. This approach recognises that the appliance
and equipment market in Australia is a single unified market, with firms manufacturing and
distributing products nationally. However, the rapid expansion in the program in response
to policies to reduce greenhouse gas emissions has highlighted problems with the program
in its current form. The problems relate to:

inconsistencies and inefficiencies in the administration of the program;

the monitoring of program impacts;

the scope of the program and appropriate targeting of products and efficiencies; and
the risk of unintended environmental problems, which the program has no direct
capacity to address.

Inconsistencies in process and application add considerable complexity and cost to the
administration of the program relative to a single national approach. They also raise
compliance costs for business and have the potential to create added uncertainty and risk.
Delays to implementation of the energy efficiency measures under the program also reduce
the benefits expected to flow to consumers of energy using appliances and equipment.

The current approach is also relatively inflexible. The efficiency and effectiveness of the
program is limited by the fact that the current regulatory framework does not provide for
coverage of products using energy forms other than electricity or non-energy-using
products, even though such products impact on energy efficiency and greenhouse gas
emissions.

The regulatory measures under the program, which are designed to improve energy
efficiency, can at times have unintended adverse impacts. Dangerous or toxic materials
may be used to improve the energy efficiency of a product, such as mercury in energy
efficient lighting.

Where alternative regulatory powers would need to be used to address issues that are
beyond the scope of the current MEPS and labelling program, it may be more cost-
effective to adopt a more comprehensive and streamlined approach such that all issues



could be dealt with under a single regulatory framework, consistent with other
environmental regulation.

Options for reform

Three broad options are available for improving the regulatory framework. There is also a
range of approaches within these categories that could be considered:

1. maintain the current regulatory framework, but address inconsistencies to the extent
possible;

2. co-regulation, in which the states, territories and the Commonwealth all pass
identical legislation and regulations. Co-regulation could be led by a Territory
under the Territories power (option 2a), State-led (2b), or Commonwealth-led (2c);

3. Commonwealth regulation, either through a referral of power (option 3a) or use of
the constitutional power of the Commonwealth, with the responsible minister
bound by Ministerial Council on Energy (MCE) or Council of Australian
Governments (COAG) decisions (3b), or with the minister not bound (3c¢).

In practice, expansion of the scope of the program could be achieved only through the
development of new regulations, suggesting that a new regulatory approach is needed. A
simpler and more streamlined approach offers the chance of delivering the greatest net
benefit to the community.

The forms of co-operation and the freedom that jurisdictions could retain for unilateral
action vary considerably. A truly national approach would minimise the risks of unilateral
action and inconsistency across jurisdictions. A single national regulator to oversee the
program is more likely to result in a consistent approach to compliance and monitoring. It
also means suppliers need only deal with one regulator rather than a number of regulators.
Commonwealth involvement would also streamline the use of border controls, where these
provide the simplest and most cost effective method for ensuring compliance and
enforcement of the energy efficiency measures.

Use of Constitutional Commonwealth regulation with the minister not bound by inter-
jurisdictional committee (3¢) offers the greatest consistency and the most streamlined
regulatory, governance and enforcement arrangements, and the greatest certainty for
business. On the other hand, option 3b would have the advantage of formalising
jurisdictional participation in the decision making process. It may also facilitate co-
operative arrangements for delivery of services such as registration, within a unified
regulatory structure in which the Commonwealth would be the sole regulator. Options 3b
and 3¢ have somewhat different advantages and disadvantages, but either could provide the
framework necessary to increase the efficiency of the energy labelling and MEPS program.



Consultations

DEWHA published a Discussion Paper prior to the preparation of this Consultation RIS,
held a series of six public forums in capital cities and received 25 written responses.

These indicate that the regulatory and administrative problems identified in this RIS are
indeed significant issues for stakeholders, particularly with regard to the need for national
consistency. There was also broad support for the extension of the scope of the program to
products using other energy forms and selected non-energy-using products. Opinion
differed about the value or cost of requiring the disclosure of information in advertising, on
whether local or international test standards should be used, and the value of greenhouse-
related information.

Of the ten responses from manufacturers, importers or industry associations to the question
What legislative model would your business/industry prefer, and why?:

e cight preferred Commonwealth regulation (either referred or Constitutional);

e one importer preferred self-regulation to mandatory regulation; and

e one association preferred maintaining the current legislative model (but with revised
and expanded legislation to achieve better national consistency), on the grounds that it
would retain state expertise in the regulatory development process and registration
facilities, and also to avoid problems that have arisen with other schemes administered
solely by the Commonwealth.

The publication of this Consultation RIS marks the beginning of a formal consultation

period. Written submissions are invited, up to 1 March 2010. As the process is a formal
one, submissions are generally made public, except for information that is indicated as

confidential by the respondent

Public forums during the consultation period are planned for Sydney, Melbourne, Adelaide,
Perth, Brisbane and Canberra.

All submissions and stakeholder views on this Consultation RIS will be taken into account
in the preparation of the Decision RIS. This will be reviewed by the Office of Best Practice
Regulation (OBPR) before it is forwarded to Ministers to assist in their deliberations. The
outcomes of the public forums and the content of the written submissions will be
summarised and made public subsequent to the finalisation of the Decision RIS.

Recommendations
On the basis of the analysis in this RIS, it is recommended that:

1. There be a transition to a new national regulatory framework for the national
energy labelling and MEPS program.

2. To ensure national consistency and efficiency of implementation, now and in the
future, the preferred framework should be based on Commonwealth regulation (i.e.
options 3a, 3b or 3c).



3.

If this proves impractical, regulatory options in which the Commonwealth plays a
lead role should be explored (i.e. options 2a or 2c).

The new regulatory framework should retain the provisions to cover any product
using electricity, and also contain enabling provisions to implement each of the
following measures:

A. coverage of products using energy forms other than electricity;

B. coverage of non-energy-using products which impact on the energy use or
efficiency of regulated products;

C. labelling (or otherwise indicating) the greenhouse gas impacts of covered
products;

D. setting greenhouse gas-intensity standards for covered products; and

E. minimising the (non-energy) environmental impacts of regulated products.

The implementation of specific measures under the provisions above should be
subject to regulation impact assessment on a case by case basis.

The new regulatory framework should include requirements for suppliers of
registered products to report annually on the national import, sales or supplies of
each registered model (Measure F).

The new regulatory framework should include requirements to display label images
or key data prominently when products are displayed, promoted, marketed, sold or
supplied at any point in the supply chain (including internet) and in any product
specification, brochure, advertising, magazine, catalogue and website where a
registered product is profiled (Measure G; similar to WELS requirements).

The new regulatory framework should define ‘sale’ and ‘supply’ in a way that:

a. is consistent in all jurisdictions;

b. covers all imports of products (other than previously owned household products
for own use);

c. covers all modes of transfer of ownership of new products to end users in
Australia (whether retail sale, wholesale, hire, lease or other);

d. covers situations where the product is delivered to end users as part of a service
without actual change of ownership; and

e. impacts on the initial purchase and period of use, but not on used, resold or
refurbished product (unless offered as new).

The new regulatory framework should ensure that:

a. agreed measures take effect in all jurisdictions at the same time;

b. no jurisdiction can implement energy labelling or MEPS requirements that are
different from those in other jurisdictions; and

c. ‘grandfathering’ provisions are harmonised across jurisdictions, and across
programs (i.e. WELS, energy labelling and MEPS) in cases where a product type is
subject to more than one mandatory program.



10.

1.

12.

The new regulatory framework should provide for control of product imports as a
means of enforcing compliance.

The new regulatory framework should ensure consistency across all jurisdictions
with regard to:

a. offences (whether civil, criminal or both); and

b. penalties (preferably as penalty points rather than fixed monetary amounts).

The new regulatory framework should enable any jurisdiction to initiate and
complete enforcement action with regard to any product supplied in its territory,
irrespective of where the product is registered (with the Commonwealth having this
power with regard to products supplied in the Territories).

skoskoskoksk



Submissions on this Consultation RIS

Submissions are invited on any of the material in this document, but particularly the
following questions:

1.

10.

11.

12.

Which recommendations do you support? (for detailed responses, please refer by
number).

Which recommendations do you not support? (Please give reasons).

If there is to be a new framework based on Commonwealth regulation, would you
prefer option 3a (referral of State powers), option 3b (use of the constitutional
power of the Commonwealth, with the Minister bound by MCE or COAG
decisions), or option 3¢ (use of the constitutional power of the Commonwealth,

with the Minister not bound as in 3b)? Why?

If there is to be a new framework based on co-regulation, would you prefer option
2a (territory-led), option 2b (state-led) or option 2¢ (Commonwealth-led)? Why?

Will the recommended approach achieve national consistency?

Will the recommended approach improve compliance and enforcement?

Will the recommended approach lower costs?

Will the recommended approach deliver the greatest net benefit to the community?

Are there other problems or issues facing the energy labelling and MEPS program,
which have not been identified in this RIS? If so, how should these be resolved?

What costs would be anticipated if the proposals to expand scope of energy
labelling and MEPS (for example, with respect to coverage of non-electric products
or non-energy products) were applied to your product?

What would be the costs to your company or industry of reporting annual sales of
each product you have registered for energy labelling or MEPS (Measure F)?

What would be the costs to your company or industry of including energy labelling
information in media other than the physical label (Measure G)?

Submissions on this Consultation RIS should be forwarded, no later than 26 February
2010, to GEMS@environment.gov.au or to:

GEMS Legislation Taskforce

Renewables and Energy Efficiency Division

Department of the Environment, Water, Heritage and the Arts
GPO Box 787

Canberra ACT 2601



Glossary

ACA
ACCC
AEEMA
AGA
AGO

AiG
AMEC
ANZMEC

APP
AS
AS/NZS
BAU
BCA
CAFE
CCEC
CESA
CFL
COAG
CPRS
DCC
DEWHA
DPIE
DR

E3
EANSW
EES
GAMAA
GEMS
GWA
MCE
MEPS
MRA
MRET
NAEEEC
NAEEEP
NATA
NEM
NFEE
NSEE
NR
OBPR
OP
ORER
PC

PR

Australian Consumers Association

Australian Competition and Consumer Commission
Australian Electrical and Electronic Manufacturer Association
Australian Gas Association

Australian Greenhouse Office

Australian Industry Group (successor to AEEMA)

Australian Minerals and Energy Council (of Ministers)
Australian and New Zealand Australian Minerals and Energy Council
(successor to AMEC)

Asia-Pacific Partnership

Australian Standard

Australian and New Zealand Standard

Business as Usual

Building Code of Australia

Corporate Average Fuel Efficiency

Co-ordinating Committee on Energy Efficiency (AMEC officials group)
Consumer Electronics Suppliers Association

Compact Fluorescent Lamp

Council of Australian Governments

Carbon Pollution Reduction Scheme

Department of Climate Change

Department of the Environment, Water, Heritage and the Arts
Department of Primary Industries and Energy

Demand Response

Equipment Energy Efficiency (Committee and Program)
Energy Authority of NSW

Energy Efficient Strategies

Gas Appliance Manufacturers Association of Australia
Greenhouse and Energy Minimum Standards

George Wilkenfeld and Associates

Ministerial Council on Energy (successor to ANZMEC)
Minimum Energy Performance Standards

Mutual Recognition Act

Mandatory Renewable Energy Target

National Appliance and Equipment Energy Efficiency Committee
National Appliance and Equipment Energy Efficiency Program
National Association of Testing Authorities

National Electricity Market

National Framework for Energy Efficiency

National Strategy on Energy Efficiency

No Regulations case

Office of Best Practice Regulation

Off-peak (electricity tariff)

Office of the Renewable Energy Regulator

Productivity Commission

Proposed Regulation case
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RECs
RET

SA
SAA
TTMRA
WELS

Renewable Energy Certificates (as determined by ORER)
Renewable Energy Target (successor to MRET)
Standards Australia (successor to SAA)

Standards Association of Australia

Trans-Tasman Mutual Recognition Act

Water Efficiency Labelling and Standards Scheme
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1. The Problem

Australian governments have long supported policies that encourage more efficient use of
energy for a range of reasons including energy security, economic efficiency, ecologically
sustainable development and greenhouse gas reduction. The emphasis in the current policy
setting is on greenhouse gas reduction and assisting households to transition to a low-
carbon future (Appendix 1). Energy efficiency measures are a key element of the
Government’s approach, in addition to an emissions trading scheme and the renewable
energy target.

End users, whether householders or businesses, demand energy services (e.g. heat, cold,
light and power) rather than energy (e.g. electricity or natural gas). There is typically a
choice between consuming more energy with a less efficient appliance, or less energy with
a more efficient appliance. In many cases the more efficient appliance costs no more, but
even if it has a higher capital and installation costs it may still be the preferable choice if it
saves enough in expected energy costs (with appropriate discounting for time and risk).

Current energy prices do not fully reflect the cost of environmental pollution associated
with greenhouse gas emissions and a range of cross-subsidies exist, particularly in the
retail sector. Even if energy prices were fully cost-reflective, end users might fail to adopt
energy efficiency improvements that are cost-effective for them. There are several levels of
potential failure in the markets for energy services that may result in consumers making
poor choices in relation to the energy efficiency of the appliances and equipment they buy,
including:

e ‘Imperfect information — markets may under supply energy-efficient technologies and
services because consumers (and sometimes vendors) do not have access to sufficient
or accurate information about their energy efficiency options. Without information
buyers are not able to make fully informed choices.

e Split incentives — markets may under supply technologies and services because the
person purchasing an energy-using technology is different from the person who
benefits from its use, and the incentives facing the purchaser differ from those of the
user. A landlord, for example, may not take full account of the running costs when
making decisions about the installation of appliances and equipment.

¢ Bounded rationality — in an ideal world, individual consumers and producers would
have sufficient information and the ability to process that information, to make the
most appropriate decisions. But individuals are limited in their ability to obtain and
process complex information and to handle the uncertainties that invariably arise in a
dynamic and evolving operating environment. In this sense, their rationality is said to
be bounded’ (PC 2005).
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Energy labelling (both voluntary and mandatory) and minimum energy performance
standards (MEPS) under the Equipment Energy Efficiency (E3) program are the main
vehicles for addressing these market failures in the appliance and equipment market.
However, the rapid expansion in the program in response to greenhouse gas reduction
policy has highlighted problems with the program in its current form. The problems relate
to:

e the administration of the program;

e the monitoring of program impacts;

e the scope of the program and appropriate targeting of products and efficiencies; and

e the risk of unintended environmental problems, which the program has no direct

capacity to address.

Administration problems

The MEPS and labelling program is currently jointly funded and administered on a
national basis (and in New Zealand) using a cooperative approach. Most of the States and
Territories rely on laws relating to electrical products for implementation of the standards
and labelling requirements. Other regulations, including Australian Government
regulations, may be called upon where necessary for effective and efficient implementation
of the requirements, but this is not a standard element of the current regulatory framework.

The program originally started with five products, but now covers 14 product groups and
includes over 31 000 registered models. Another 4 products are being investigated for their
suitability for inclusion in the program. As the scope of the energy labelling and MEPS
program increases, so does the number of administrative and regulatory ‘events’ that need
to occur in each State and Territory, adding considerable complexity and cost to the
administration of the program relative to a single national approach.

Frustrated with the time it can take to achieve national consensus, some governments have
sought to impose specific requirements in their jurisdiction. South Australia, for instance,
considered accelerating the rate of increase in air conditioner MEPS levels faster than the
nationally agreed timetable, but was initially persuaded to abandon the proposal after
strong representations from the air conditioner industry and from some of the other states.

In 2009 the Queensland Government unilaterally adopted higher MEPS levels for some
classes of air conditioner, to apply in that state only. This was a significant deviation from
the national program in that the action was taken without a Regulation Impact Statement
(RIS) and required the Queensland Government to gazette a temporary exemption under
national mutual recognition provisions.

In December 2009 the South Australian Government also gazetted requirements for air
conditioners to be sold in SA from 1 January 2010, that differ from the nationally agreed
program.' A Fact Sheet announcing the changes states that ‘From 1 January 2010, South

! http://www.governmentgazette.sa.gov.au/2009/december/2009_094.pdf.
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Australia will have the highest energy efficiency standards for window wall, split system
and ducted air conditioners in the country.’?

Such actions have the potential to undermine the integrity of the program, and fail to
recognise that appliances and equipment are sold in a national market. They also impose a
significant compliance burden on affected industries, potentially reducing the benefits
delivered by the program.

National consistency has also sometimes been compromised in practice by the inability of
all jurisdictions to enact agreed regulation at the same time. This creates uncertainty and
adds risk for suppliers captured by the program.

Delays in the publication of Australian Standards, in the completion of regulatory impact
assessments and MCE approval processes, and timetables that may sometimes be
unrealistic in the first place can also lead to departures from agreed implementation dates.

The program also suffers from a range of problems that arise from inconsistencies in the
approach taken by each jurisdiction. Four states offer product registration service —New
South Wales, Victoria, Queensland and South Australia. New Zealand also participates in
the program and offers registration. Registration rules and processes are reasonably
consistent, but there is some variation in the fees, enforcement methods and penalties as
well as differences in the treatment of ‘grandfathering’ of individual models.

There are key definitional differences, such as in the meaning of 'supply', which means
there is variation in the rules which industry faces and the application of those rules across
the jurisdictions. The level of enforcement varies from jurisdiction to jurisdiction
depending on resource availability and government priorities. Even slight differences add
complexity, can be confusing and add to the overall cost of complying with and
administering the system.

Compliance with stated energy performance levels can be determined at various points in
the production and distribution chain. For products that are not manufactured in Australia,
and which are widely distributed once imported — such as lamps — the most efficient and
cost-effective point of compliance checking is at the border. Large shipments can be
checked before they enter the wholesale and retail distribution system, after which
detecting non-compliance and tracing those responsible becomes much more difficult and
expensive. An increasing share of appliances and equipment sold in Australia are imported.
However, because there is no Commonwealth regulation under the current regulatory
framework enforcement of compliance with the MEPS and labelling requirements at the
border cannot be readily achieved. This reduces the effectiveness of the program and likely
adds to compliance costs.

Under the current system, offences relate to the sale or supply of products. This means that
non-compliant products can still be legally imported for the importer’s own use. This is not
a significant problem in many sectors, but where products are of a high value (e.g.
distribution transformers), some companies consider it more cost effective to directly

* http://www.dtei.sa.gov.au/__data/assets/pdf file/0015/44214/Air_conditioner -
_fact sheet for consumers.pdf.
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import non-compliant products than to purchase from local suppliers who would be
obliged to offer only compliant products. This distorts competition and undermines the
integrity of the program.

Monitoring

It is difficult to monitor the effectiveness of the program due to difficulties in obtaining
sales data. Jurisdictions can only require reporting of information specific to their
jurisdiction so there is no way to obtain information on a national basis. Consequently even
jurisdictions which had the power to require the reporting of compliance information have
abandoned it.

Instead the E3 Program purchases sales data from a market monitoring company and uses
consultants to match model numbers to the register. The arrangement only covers products
that are sold primarily or substantially through retail channels: whitegoods and air
conditioners. This approach has reasonably high coverage for some products but lower for
others, and no coverage at all for industrial equipment supplied directly from
manufacturers or importers to end users.

The inability to monitor the program effectively makes enforcement difficult, potentially
reducing the effectiveness of the program. It also makes it difficult to evaluate the cost
effectiveness of the program because it is often not possible to accurately measure the
actual costs and benefits of the program.

Problems relating to the scope of the program

The program currently applies to electrical products only (while MEPS for gas-fired water
heaters are being developed only a few States have the power to regulate for it). Yet market
failures in relation to appliances and equipment apply equally whether the products are
operated using electricity or an alternative fuel. Many appliances, particularly those used
for water heating, space heating and cooking, can use a range of fuels, including natural
gas and liquefied petroleum gas. Separate regulations would need to be used to address the
energy efficiency of these products. This adds an unnecessary layer of complexity to the
program.

Issues of energy efficiency extend beyond the design of appliances and equipment
themselves, and the form of energy they use. Related products, such as the ductwork for air
conditioners, can have a major impact on product performance. Control systems, which
may be sold separately but connected to appliances or equipment can also impact on their
energy performance. Claims made about the energy performance of products are subject to
the Trade Practices Act 1974, but there is no consistent standard or guidelines for the
provision and disclosure of energy performance information. This has the potential to
undermine the benefits that can be achieved from the E3 program.

A key objective of the E3 program is to contribute to Australia's efforts to reduce
greenhouse gas emissions. Fuel sources vary in their greenhouse gas intensity. However,
the program targets energy efficiency not greenhouse efficiency. The program does not
have provisions to apply greenhouse gas intensity labelling or greenhouse gas intensity

15



standards. Consequently, buyers cannot readily compare the greenhouse emissions
associated with products using different fuels. This means that the program does not
directly address information asymmetries and perverse incentives related to the greenhouse
gas intensity of appliances. Such information may become increasingly valuable as
consumers become more aware of the importance of their greenhouse footprint and see
value in reducing it..

Labelling is intended to make reliable information on energy use and, potentially,
greenhouse impacts, available at the points in the decision process where it can influence
the purchase decision. The average buyer uses multiple sources of information in making a
purchase decision, including showrooms and advertising material through printed and
electronic media (including the internet). Many retailers provide information on the energy
consumption and energy efficiency rating of the products they sell in advertising material
on a voluntary basis. (Where relevant, they are required to provide water efficiency
labelling information under the WELS Act). This information is not necessarily in the same
format as the physical label applied to products.

It is not possible to determine how early in the information search process products may be
short listed, or a final purchase decision made. However, currently there is no capacity to
require suppliers to provide energy efficiency information other than directly with the
product. It is possible that this hinders informed decision making.

Associated environmental impacts

The current regulatory approach targets energy efficiency. However, some methods for
improving energy efficiency may result in adverse impacts to the environment or health,
such as increasing the mercury content of fluorescent lighting products in response to more
stringent energy efficiency standards or noise pollution associated with heat pump
technology. Such negative externalities are not currently captured by the E3 program
because it does not incorporate a power for addressing issues not directly related to energy
efficiency. Such issues are dealt with using other regulations such as standards or special
legislation.

As MEPS requirements expand and become more stringent the risk of perverse outcomes
may also increase. Relying on the standards process or on special legislation is
cumbersome and slow. If this aspect of the program is not addressed it could potentially
increase the risk of the program creating unintended adverse impacts on environmental or
health outcomes.
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2. Objectives

Australia has agreed under the Kyoto Protocol to contribute to global efforts to reduce
greenhouse emissions. The Government has decided to cap emissions and use an emissions
trading scheme as the main vehicle for addressing emissions. It has also decided to adopt
complementary measures, including energy efficiency measures, where such measures can
be demonstrated to be beneficial.

The general objective of this proposal is to contribute to Australia meeting its obligations
under the Kyoto Protocol and any subsequent international agreements, by:

e bringing about reductions in greenhouse gas emissions from the use of appliances and
equipment below what they are otherwise projected to be;

e reducing the cost of abatement;
e assisting households to transition to a low-carbon future; and

e promoting national consistency and streamlined and simplified administrative and
regulatory processes.
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3. Options

This chapter assesses a range of regulatory options to address the problems identified in the
previous chapter, as well as a number of measures that could be implemented under those
regulatory options.

Options for achieving national consistency

The state, territory and Commonwealth governments have different powers, so the impact
of regulation implemented by each has inherent differences. The Commonwealth
Government has powers to make regulation for the entire country with respect to a limited
number of matters set out under section 51 of the Australian Constitution.

The states cannot independently regulate interstate or international trade, and can only
regulate the activities of corporations on a national basis through cooperation with other
states. The Commonwealth can regulate the activities of corporations but not the activities
of un-incorporated entities like sole traders.

Table 1 sets out the powers of state and Commonwealth governments to regulate a range of
matters relevant to this RIS. Most aspects of the energy labelling and MEPS program
involve both entities and activities, and the program as a whole could potentially be linked
to international treaties (e.g. for the reduction of greenhouse gas emissions), so it could be
regulated under a range of powers.
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Table 1. State, territory and Commonwealth regulatory powers

State and Commonwealth government (b)
territory
governments (a)

Powers to regulate entities

Un-incorporated entities (e.g. businesses Yes Not directly

constituted as sole traders or partnerships)

Foreign corporations, and trading or financial No Yes: Corporations Power
corporations formed within the limits of the s 51(xx)

Commonwealth (e.g. wholesalers and large

retailers)

Powers to regulate activities

International trade No Yes: Corporations Power

s 51(xx) and Trade and Commerce
Power s 51(i)

Interstate trade Yes —in Yes: Corporations Power
conjunction with | s 51(xx) and Trade and Commerce
other states Power s 51(i)
Trade within State boundaries Yes Only if by a corporation or if
External Affairs Power invoked
Installation of non-compliant products Yes No, unless by a corporation
Powers to regulate other matters
To satisfy the obligations of an international treaty | No Yes: External Affairs Power
s 51(xxix)
Incidental matters (e.g. compliance and Yes Yes: Incidental power
enforcement provisions) s S1(xxxix)

(a) Commonwealth’s Territories Power enables it to regulate for all matters within the power of state
governments, but only within the borders of a territory. (b) Relevant section of Australian Constitution
indicated.

There are three broad governance options available for implementation of the MEPS and
labelling program with some variation within the categories available. These are:

1. Maintain the current legislative model of state and territory legislation in which the
Commonwealth does not have powers.

2. Co-regulation, in which the states, territories and the Commonwealth all pass
identical legislation and regulations which can nevertheless change independently
(‘mirroring’), or pass ‘applied’ legislation under which changes in the lead
regulation take effect automatically in all others:

2a Territories power-based co-regulation: co-regulation, using the
Commonwealth’s territories power to develop legislation which would then be

adopted by other jurisdictions, either entirely or with some amendments;

2b State-led co-regulation.: this is similar to (2a) but with a state rather than a
territory playing the lead role;

2c Commonwealth-led co-regulation.
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Commonwealth-based regulation:

3a

on a referral of powers from the states and territories;

3b

based on Commonwealth constitutional powers, with the responsible
Commonwealth Minister bound by the decisions of a high level inter-jurisdictional

committee (e.g. MCE or COAG);

3c.
inter-jurisdictional committee.

Referred Commonwealth regulation: new Commonwealth legislation based

Constitutional Commonwealth regulation: new Commonwealth legislation

As for (3b), but with the Minister not bound by the decisions of a high level

All options, except Option 2b, were raised in the Discussion Paper on proposed national
legislation for Minimum Energy Performance Standards (MEPS) and Energy Labelling
(Discussion Paper 2009). Option 2b has been added as a result of the consultation on the

discussion paper, and Options 3b and 3c have been more clearly differentiated.

Table 2 summarises the options.

Table 2. Overview of Regulatory options

Option |Description Co-regulation Co-regulation | Commonwealth-
not involving involving based regulation
Commonwealth | Commonwealth
1 Current regulatory framework v
2a Territories power-based co-regulation v
Mirror or applied
2b State-led co-regulation v
Mirror or applied
2c Commonwealth-centred co-regulation v
Mirror or applied
3a Referred powers Commonwealth regulation v
3b Constitutional Commonwealth regulation — v
Minister bound by high level inter-
jurisdictional committee
3c Constitutional Commonwealth regulation — v
Minister not bound

All options are likely to involve continuing co-operation between jurisdictions in the
overall governance of the labelling and MEPS program, in the development and
implementation of specific measures and in administration.

The spectrum of possible arrangements is very wide. At one end of the spectrum are the

present arrangements, in which the states and territories have direct regulatory
responsibility and the Commonwealth does not, but this is tempered by co-operative
governance and resourcing arrangements. At the other end of the spectrum the

Commonwealth would have complete regulatory responsibility, but most likely (although

not necessarily) tempered by co-operative governance arrangements.
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The options in Table 2 lie along this spectrum, but the details of implementation could
move each one more towards one end or the other, as it were. Therefore the options should
be seen as typical or indicative, rather than exhaustive and mutually exclusive.

In Options 1, 2a, 2b, 2¢ and 3a all states and territories would need to pass appropriate
regulation to ensure the scheme applied consistently Australia-wide.

Ongoing co-operation has advantages; it can allow each jurisdiction to advocate for its
policy priorities, and allow the parties to work together to develop a better scheme overall,
so mitigating some types of risk. Conversely, potential downsides associated with ongoing
co-operation include ongoing resource commitments from each jurisdiction, and potential
delays as changes are agreed and implemented, so exacerbating some types of risk.

The forms of co-operation and the freedom that jurisdictions retain for unilateral action
vary considerably. In Option 1 any significant Commonwealth role in the program is
technically subject to the consent of the states and territories, while under Option 3a and 3b
the reverse would be true. In the variants of Option 2 the jurisdictional relationships would
be more equal. In Option 3 the Commonwealth would be dominant.

Under the current arrangements and any framework that relies on State and Territory
regulation the Mutual Recognition Act constrains unilateral action. Temporary exemptions
to the Act are available for a year. A relatively significant hurdle is required where a
jurisdiction seeks a permanent exemption from the Act.

With regard to Options 2a, 2b and 2c¢ there is a wide range of possible arrangements, each
with different levels of constraint on unilateral action. Under Option 3a referral of powers
to the Commonwealth can be reversed, but if legislation is required to do this it creates a
high practical hurdle.

The key elements of each option are set out in Table 3.
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Table 3. Key elements of Options

Option

Description

Lead legislation

Complementary Regulation

Governance

Administration

Current regulatory framework

None

States/territories pass legislation
and regulations in own
jurisdiction

Co-operative arrangements
between all jurisdictions
Commonwealth may play
leadership role (optional)

Model can provide for centralised
or decentralised administration,
enforcement etc.

Regulators in states/territories,
Commonwealth support

2a Territories power-based co- Territory regulation drafted and | States/territories mirror or apply [ Co-operative arrangements Model can provide for centralised
regulation implemented by Commonwealth |the lead legislation and between all jurisdictions or decentralised administration,
regulations in own jurisdiction Commonwealth may play enforcement etc.
leadership role (optional)
2b State-led co-regulation Lead-state legislation Commonwealth and other Co-operative arrangements Model can provide for centralised
states/territories mirror or apply | between all jurisdictions or decentralised administration,
the lead legislation and Lead-state may play leadership enforcement etc.
regulations in own jurisdiction role (optional)
2¢ Commonwealth-led co-regulation | Central Commonwealth States/territories mirror or apply | Co-operative arrangements Model suits centralised
legislation and regulations the lead legislation and between all jurisdictions administration, enforcement etc.
regulations in own jurisdiction Commonwealth may play but can also support decentralised
and address any gaps in leadership role options
Commonwealth powers
3a Referred Commonwealth Central Commonwealth States refer powers to Commonwealth leadership Model suits centralised
regulation legislation and regulations Commonwealth Optional co-operative administration, enforcement etc.
engagement of other jurisdictions |but can also support decentralised
(could provide for effective full  |options by agreement
centralisation
3b Constitutional Commonwealth National Commonwealth None Commonwealth leadership, but | Model suits centralised
regulation Legislation and Regulations Minister bound by administration, enforcement etc.
majority decision of high-level but can also support decentralised
inter-jurisdictional committee options by agreement
(e.g. COAG or MCE)
3c Constitutional Commonwealth National Commonwealth None Commonwealth leadership Model suits centralised

regulation

Legislation and Regulations

Optional co-operative
engagement of other jurisdictions
(could provide for effective full
centralisation

administration, enforcement etc.
but can also support decentralised
options by agreement
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Measures for improving the scope and effectiveness of the
program

Measures for improving the efficiency of the energy labelling and MEPS program to better
address market and regulatory failures involve an expansion to the scope of the program to
include any or all of the following:

A. Provision for coverage of products using energy forms other than electricity;
B. Provision for coverage of non-energy using products;
C. Provision for implementing greenhouse gas emissions-intensity labelling;

D. Provision for implementing greenhouse gas-intensity standards (to replace
MEPS or in addition to MEPS);

E. Provision for regulating the environmental impacts associated with covered
products;

F. Mandatory reporting of annual sales data by suppliers of registered products;
and

G. The requirement to disclose energy efficiency (or greenhouse intensity)
information in other promotional material.

Expanding the scope of the program to include any or all of these measures cannot be
considered independently of the regulatory framework, because they are not possible under
the current framework (ie Option 1 in Table 2) and would be more difficult to implement
under some regulatory options than others.

It would, however, be possible to achieve a more consistent national approach without
widening the scope of the program. For this reason measures for achieving a consistent
national approach are considered separately to measures associated with the scope of the
program. The flexibility of the regulatory framework for accommodating changes to the
scope of regulation and improving efficiency are, however, considered in comparing the
advantages and disadvantages of each regulatory framework option.

There is also an important distinction between including an enabling provision, or a legal
capacity to undertake these measures, and actually undertaking them. At this stage only
enabling provisions are proposed for Measures A to E above. All proposals to use these
powers would be considered on a case by case basis.

However, it is proposed that whatever regulatory framework is implemented, it should
immediately require:
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Measure F: the mandatory reporting of annual sales data by suppliers of registered
products; and

Measure G: The requirement to disclose energy efficiency (or greenhouse intensity)
information in other promotional materia..
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Impact analysis

Criteria for evaluating the governance options

Each of the regulatory options would be feasible and have different strengths and
weaknesses if applied to the energy labelling and MEPS program. The appropriateness of
each option is evaluated under four main groups of criteria according to the impact on:

consistency and risk;

administrative efficiency and cost;

overall program efficiency and cost-effectiveness; and
simplicity and effectiveness of compliance and enforcement.

In order to achieve a consistent national approach it is necessary to be able to implement a
common set of rules, definitions, registration processes, compliance and enforcement
arrangements (including data collection, fees and charges, and penalty arrangements). It is
also necessary to be able to ensure implementation of the labelling and/or standards on a
common date in all jurisdictions with consistent transitional arrangements. The capacity to
enforce the rules must also be consistent regardless of how a product is supplied, whether it
is imported or locally made and where it is registered or sold.

The efficiency and effectiveness of the arrangements will be determined by the capacity to
streamline processes (including the development and implementation of regulations,
operation of registration processes and procedures, collection, monitoring and reporting of
data), use competitive arrangements for the provision of services (e.g. registration and
testing), ensure appropriate allocation of costs (such as registration charges) and ensure
adequate collection and use of data.

Appropriate incentives should be put in place to ensure appropriate levels of compliance
and keep enforcement costs to a minimum. The system also needs to be sufficiently
flexible to allow for special circumstances.

Affected parties and the nature of the impacts

The main affected parties of the MEPS and labelling program are consumers, product
suppliers and governments.

1. The public administrative costs of the program comprise the cost of developing
the regulations and the ongoing costs of administering, enforcing, monitoring and
reviewing them. Under the current arrangements these costs are mainly borne by
taxpayers, but recovered in part from equipment suppliers (and ultimately
purchasers) through registration charges, contributions to testing charges and fines.

2. Industry administrative costs of the program are generally related to the
products covered. The program can impact on manufacturers and importers,
installers and retailers. Each model of a product covered by regulations must be
tested for compliance and registered. Labels must be fixed where required.
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Suppliers may need to alter their model range, production processes, product
designs or components to comply with MEPS or to meet changes in consumer
preference caused by labelling. Affected suppliers must keep records and may be
required to collect and provide data to regulators.

In addition to these on-going costs there may be one-off administrative and legal
costs imposed by participation in the development and review of the regulations
and standards, and in the transition to a new regulatory regime.

These costs are initially borne by equipment suppliers, but mostly passed on to their
customers in the price of equipment. These costs have not been separately
estimated for this RIS, but are included in consumer costs and benefits (see
category 3 below).

Wholesalers and retailers may have to adjust their stock to ensure they purchase
and sell compliant products. They also bear some costs in ensuring that products
display correct labels and in training staff to explain labels to customers. Installers
would also be impacted if the program were extended to non-energy using
products.

The program also provides marketing benefits for the suppliers, installers and
retailers of energy-efficient appliances and equipment.

3. Consumers potentially face increased costs for equipment as a result of the
imposition of higher efficiency standards or labelling requirements. They benefit
from the additional information that aids product selection and from reduced
expenditure on energy in cases where they purchase a more efficient product than
they might otherwise have done. Measures are only put in place where the average
consumer is expected to benefit, but there will always be some consumers who do
not use their products intensively enough to recover the extra costs of raised
efficiency standards.

There are other parties that are indirectly affected by the program. This includes energy
utilities, test laboratories and standards making bodies. These indirect impacts are not
considered in any detail in this RIS.

Aggregated costs and benefits

The costs of the program impact on the initial purchase price of appliances and equipment,
but once a more energy efficient product is purchased the energy and monetary savings are
locked for the service life of that product.

The net present value (NPV) of projected costs and benefits is a more accurate gauge of the
long term value of the program than costs and savings in any one year. It is projected that
the E3 Program will return net benefits of over $M 22,400 for Australian energy users over
the period 2009-2024 (NPV in 2008 dollars, at discount rate of 7.5%). This gives an
overall benefit/cost ratio of 2.9 (E3 2009). It is also estimated that cumulative emissions
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avoided over the period 2000-2020 will be about 250 million tonnes CO,-e.> Consumer
costs account for over 97% of the total annual costs of the energy labelling and MEPS
program, and consumers capture all the benefits.

The annual costs and benefits of any specific measure are sensitive to the date of
implementation and, for MEPS, the stringency of the level. Slippage in implementation
dates caused by the regulatory process reduces the impacts of individual measures, but this
trend is counteracted by the increases in program scope (see Appendix 2).

If a regulatory regime facilitates more products being added to the program, more rapid
implementation or more stringent MEPS levels, its impact on net benefit (i.e. benefit less
cost) will almost certainly far exceed any difference it could make to industry and
government costs.

} Or 218 Mt if electricity emissions intensity falls as predicted under a ‘CPRS-5 scenario in which

Australia’s medium-term target is 5 per cent below 2000 levels by 2020.
http://www.treasury.gov.au/lowpollutionfuture/report/html/00_Executive Summary.asp
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Option 1. Current Regulatory Framework

The current regulatory framework for the energy labelling and MEPS scheme is based on
regulations made under electrical safety and electrical product efficiency legislation in each
participating State and the ACT." There is no Commonwealth regulation. The jurisdictions
have used their best efforts to ensure the regulation delivers effectively similar outcomes
across Australia, but a number of differences have developed over time.

The main advantage of Option 1 is that there is a system of state and territory regulations
already in place, and a complete governance and administrative structure. In addition to the
formal arrangements there is an accumulation of informal experience and working
arrangements. These arrangements are familiar to industry and other stakeholders and the
costs are known.

Under this option it would be possible to address many of the existing jurisdictional
inconsistencies through amendment to the state- and territory-based regulation. Some
inconsistencies, such as differences in penalties and how they are imposed, may persist.
Streamlining of the existing arrangements would reduce costs to government and business
and therefore ultimately the end consumer. The overall impact on costs would likely be
small as the program would still require separate implementation of the MEPS and
labelling requirements in each jurisdiction.

Even if there were regulatory consistency, reliance on separate regulators would mean that
administrative differences would remain. Similarly, reliance on separate jurisdictional
legislation means that there is the potential for regulatory inconsistencies to develop over
time if no effective controls are put in place.

In addition, the system cannot guarantee implementation of MEPS requirements on a fully
consistent basis as this may be affected by events in the individual jurisdictions. Thus the
potential for inconsistency or delay remains.

This option retains the flexibility for each jurisdiction to select their own MEPS levels
from Australian Standards or even to adopt different technical standards. This creates
further co-ordination challenges and increases the risks and compliance costs for business.
Were jurisdictions to implement their own standards it would undermine the integrity of
the program.

One of the key disadvantages of the current regulatory framework is its lack of flexibility.
The current framework is largely confined to electrical products because it is implemented
via electrical safety and electrical product regulations. This means that any expansion in
the MEPS and labelling requirements to competing fuel technologies, advertising
requirements and the like cannot be achieved without using a combination of (amended)
current regulations and new regulations in each state and territory. Thus the current
regulatory approach cannot easily be amended to better target greenhouse gas emissions in

¢ The sole Australian exception is the Northern Territory, which does not regulate for MEPS and

which regulates for labelling under the Consumer Affairs and Fair Trading Act and Consumer Affairs
(Product Information) Regulation 1993.
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a competitively neutral manner or readily deal with any associated environmental issues.
While this is a cumbersome approach, it does avoid potential conflicts between the MEPS
and labelling requirements and other legislation.

The current regulatory framework could be amended to provide for data collection,
monitoring and reporting. However, jurisdictional limits would still apply. This constrains
the capacity of the system to deliver a comprehensive and simple system.

At best, Option 1 could harmonise the compliance stages and processes (e.g. make
infringement notices universal) but would still require state and territory regulators to
initiate and pursue compliance action, and the levels of resource commitment and urgency
may vary, as they do now.

While Option 1 could correct many of the administrative inconsistencies currently facing
the program, addressing other important issues, expanding the scope of the program and
maintaining consistency in the longer term would be difficult to achieve. Over time, the
benefits from this approach to reform are expected to be small.
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Option 2. Co-Regulation involving Commonwealth

The following sections explore three co-regulatory models where the primary difference is
the jurisdiction that acts as lead legislator.

All three models could be given effect either as ‘mirror’ legislation or as ‘applied’
legislation. A mirror legislative model requires each participating jurisdiction to replicate
the lead legislation in full. An applied legislative model requires each participating
jurisdiction to enact legislation referring to (or ‘calling up’) generic provisions contained
within the lead legislation.

Option 2A. Commonwealth Territory-led co-regulation

Under its powers to make laws for the government of any territory” the Commonwealth
could implement a central Act in one of its territories to establish the key elements of the
regulatory framework, including the regulator, provisions for calling up Australian
Standards or equivalents, registration provisions and penalties.

Legislation could be enacted prohibiting the manufacture, import into a territory, sale or
installation of equipment or products (using any type of energy, or not using energy) that
fail to meet specified standards. The scope could be wide enough to support all of
Measures A to G, but only within the geographical boundaries of that territory.

The Commonwealth (or the territory) could also provide a single regulator recognised in
all jurisdictions, or the framework could empower regulators in more than one jurisdiction.
Greater consistency would likely be achieved with a single regulator rather than multiple
regulators. Similarly, there is a range of possible arrangements regarding governance and
the roles and responsibilities of relevant ministers from each jurisdiction.

This option would need to include Commonwealth regulation as well as territory
legislation, particularly if import restrictions are to be part of the framework.

An example of Territories power-based co-regulation is the Corporations Law (see Box 1).

This option could eliminate many of the delays currently experienced whenever regulatory
amendments are required — except to the extent that jurisdictions retained the power to
make variations, or variations were forced on them by differences in regulatory approach,
(e.g. with regard to whether penalties are defined in monetary terms or penalty units).°

There may also be some time savings in relation to the implementation of regulations due
to the more streamlined approach, but any savings might be expected to be small as the
bulk of the effort relates to analysing and determining the technical feasibility of standards
and gaining agreement from all affected jurisdictions.

s. 122 of the Commonwealth of Australia Constitution Act 1900

For example, states would need to decide whether or not to use a common definition of penalty
units and common values of units. This could be achieved by stating in the definitions section of each Act
that the term ‘penalty unit’ has the same meaning as in the central Act.

6
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Box 1. The Corporations Law — an example of Territory-led Co-Regulation

The Corporations Law is established in the Corporations Act 1989 (Cth), which was an Act
of the Australian Capital Territory and Northern Territory made by the Commonwealth
Government, following agreement between the Commonwealth, states and territories. The
states then each passed Corporations (Commonwealth Powers) Acts that referred specific
matters to the Commonwealth Parliament for the purposes of section 51(xxxvii) of the
Australian Constitution, enabling the Commonwealth Parliament to make laws that apply
in each state.

A Corporations Agreement’ between the jurisdictions addressed a range of matters
including the establishment, roles and responsibilities of the Australian Securities
Commission (making it the sole administering authority for companies and securities
regulation in Australia®). The Corporations Agreement also sets out the roles,
responsibilities and functioning of the relevant Ministerial Council upon which each
jurisdiction is represented.

The Corporations Agreement addresses a range of other matters including the
establishment and alteration of the national Corporations Law; administrative and financial
matters; and investigations and prosecutions.

Option 2B. State-led co-regulation

State-led co-regulation would require agreement that one of the states implement a central
Act to establish the key elements of the regulatory framework. The other states and
territories (and, most likely, the Commonwealth) would then apply the law as set out in the
central Act in statutes within each jurisdiction (‘applied’ legislation) or replicate the
legislation in full (‘mirror’ legislation). This option would need to include Commonwealth
regulation if import restrictions are to be part of the framework.

The lead state could also provide the regulator. Alternatively state-led co-regulation could
empower a Commonwealth-based regulator, or regulators in more than one jurisdiction.
There is a range of design possibilities and governance arrangements.

This option would entail completely new central regulation in the lead State and in all
other participating jurisdictions, and repeal of the existing regulation. State-led co-
regulation has a well-established precedent in the national approach to regulation of the
National Energy Market (NEM) (see Box 2).

! Commonwealth of Australia, 2006, Corporations Agreement 2002 as amended. Accessed 9 October

2009 at http://www.treasury.gov.au/documents/495/PDF/Corporations Agreement 2002 as amended.pdf
s Subject to the Australian Securities and Investments Commission Act 2001 (Cth)
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Much like co-regulation based on the Commonwealth’s territories power, State-led co-
regulation is capable of providing for national consistency by only requiring that the
central regulation be changed. This option could eliminate many of the delays currently
experienced whenever regulatory amendments are required — except to the extent that
jurisdictions retained the power to make variations, or variations were forced on them by
differences in regulatory approach, (e.g. with regard to whether penalties are defined in
monetary terms or penalty units).’

Box 2. The National Electricity Law — An example of State-led Co-Regulation

An example of State-led co-regulation is the regulatory framework for the National Energy
Market (NEM). The central Acts are the National Electricity (South Australia) Act 1996
and the National Gas (South Australia) Act 2008. Regulations (subordinate legislation) are
also established in South Australia.

Each jurisdiction that participates in the NEM applies the national electricity and gas law,
centred on the South Australian Acts, by application of statutes, for example the National
Electricity (Victoria) Act 2005.

This regulatory framework establishes the national governance structure for energy
markets, which includes the Australian Energy Market Commission (which is responsible
for matters such as policy and governance), the Australian Energy Regulator (established
under the Trade Practices Act 1974) and the Australian Energy Market Operator. The
Commission is responsible to COAG through the Ministerial Council for Energy, while the
regulator is accountable to the Commonwealth Government as one of the constituent
entities of the Australian Competition and Consumer Commission (ACCC)."”

National Electricity and Gas Rules are made under the regulatory framework, and
Memoranda of Understanding between the state governments define the Operator’s
emergency powers for both gas and electricity markets.

The Commonwealth does not participate in the NEM and does not apply the national
electricity law. Its involvement is via the ACCC. With energy labelling and MEPS there are
no separate statutory bodies and the regulators actually operate the program. Without
Commonwealth regulatory participation Option 2b would resemble Option 1 (albeit with a
mechanism for simultaneous implementation of measures).

’ For example, states would need to decide whether or not to use a common definition of penalty

units and common values of units. This could be achieved by stating in the definitions section of each Act
that the term ‘penalty unit’ has the same meaning as in the central Act.

10 Source: AEMO, 2009, Governance. http://www.aemo.com.au/governance.html accessed 8 October
20009.
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Option 2B could avoid the delays currently experienced whenever regulatory amendments
are required, if regulations by the lead state flow on to all. Once the national template
legislation is enacted in one jurisdiction and applied in the other jurisdictions, subsequent
legislative amendments would only be required by the lead legislator and these
amendments would be automatically picked up and applied by the other jurisdictions’
application acts. However, any delays in the lead state (eg during election prorogations)
would impact on all jurisdictions.

Greater consistency would likely be achieved with a single regulator rather than multiple
regulators. It would be possible to design the regulatory framework to widen the scope of
the program to cover any or all of Measures A to G

There may also be some time savings in relation to the implementation of regulations due
to the more streamlined approach, but any savings might be expected to be small as the
bulk of the effort relates to analysing and determining the technical feasibility of standards
and gaining agreement from all affected jurisdictions.

Option 2C. Commonwealth—centred co-regulation

Commonwealth-centred co-regulation would entail the Commonwealth implementing a
central Act that established the key elements of the regulatory framework. The states and
territories would then apply the law as set out in the central Act in statutes within each
jurisdiction, or pass ‘mirror’ legislation to address any gaps in Commonwealth powers
(such as regulating non-incorporated entities).

The Commonwealth could also provide the regulator, or there could be regulators in more
than one jurisdiction. There is a range of design possibilities and governance arrangements.

The Commonwealth and State/Territory Acts would establish the framework for the
scheme, but would not address matters of detail such as which products were regulated or
what standards were specified.

Implementation of individual measures would not require amendment to the primary
legislation, but could be addressed through a subordinate instrument (e.g. secondary
legislation, or a ministerial determination) that called up an Australian Standard, say, or
other technical documents. These would be given effect by the Commonwealth,
presumably following consultation with all participating jurisdictions and the normal
regulatory processes of government, including regulatory impact assessments.

This option would allow for expansion in the scope of the program for data collection on a
national basis.

This option would entail completely new central regulation by the Commonwealth and in
all other participating jurisdictions, and repeal of the existing regulation.

An example of Commonwealth-centred co-regulation is the Water Efficiency Labelling and
Standards (WELS) scheme, which is analogous to the energy labelling and MEPS scheme
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(see Box 3). The energy labelling and MEPS program has much in common with WELS."!
While a number of stakeholders have criticised aspects of the administration of WELS, this
does not necessarily reflect on the regulatory model but on its specific implementation.
Many of the issues raised stem from the Commonwealth assuming primary responsibility
for program administration, in the absence of agreements for state-based regulatory
support. Given that much of the expertise in the administration of labelling and MEPS lies
with the states, it is likely that such agreements would be made.

Box 3. The Water Efficiency Labelling and Standards scheme — an example of
Commonwealth—centred co-regulation

The central Act for the WELS scheme is the Water Efficiency Labelling and Standards Act
2005 (Commonwealth). That Act was drafted jointly by the Commonwealth and Victoria,

with Victoria also preparing the model mirror Act for States and Territories (the Water
Efficiency Labelling and Standards Act 2005 (Victoria)).

The Commonwealth minister calls up the single technical standard for WELS through a
ministerial determination, which is remade from time to time as the standard changes. The
relevant standard is Australian Standard AS/NZS 6400, and it addresses matters including
test procedures, mandatory minimum standards, star ratings, and labelling requirements.

There is a Commonwealth WELS regulator. The regulatory framework provides for
agreements to be made for state-based regulatory support, but to date these provisions have
not been used.

Major policy decisions such as potential expansion of the scheme are made through a
ministerial council (Environment Protection and Heritage Council). Section 18(4) of the
Water Efficiency Labelling and Standards Act 2005 requires the Minister to have the
agreement of the majority of participating states and territories before making a relevant
determination.

Commonwealth-centred co-regulation could be designed to adopt all those aspects of the
current state-based scheme that jurisdictions wish to retain, subject to ensuring consistency.
It would provide for ongoing national consistency, only requiring change in the central
regulation when the scheme needs to be amended.

Option 2C may still have, or be perceived by industry stakeholders to have, some potential
for state-based variations that compromise national consistency from the outset through the
arrangements they put in place giving effect to the central Act. Inconsistencies could also
arise temporarily, if amendments to the mirror legislation are required from time to time.

H WELS also has an intergovernmental committee, analogous to the E3 Committee, with one official

from each participating jurisdiction, established by an agreement between Ministers. This committee
oversees implementation of the Scheme, provides a forum for consultation between jurisdictions, and
provides advice to the regulator, the minister or the ministerial council.
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To the extent that it provides for greater national consistency and streamlining of processes
the benefits to government, business and consumers would be akin to those outlined for the
above co-regulatory options. For business and consumers there may be some additional
benefits from adopting an approach similar to the WELS scheme as familiarity with that
scheme is likely to aid understanding of the MEPS scheme and vice versa. There may also
be future opportunities for amalgamation of the schemes or aspects of the scheme
providing potential benefits from further streamlining.

Assessment of Options 2a, 2b, 2¢

All variants of Option 2 would require the establishment of a new legislative framework,
which would entail significant transitional costs relative to maintaining the existing
arrangements. It does, however, offer greater prospect for achieving national consistency
and more streamlined processes. Option 2 could also be designed to accommodate an
expansion to the scope of the program'* and data collection on a national basis. It would
likely be more cost-effective and efficient to adopt a single regulator (whether
Commonwealth or other) rather than multiple jurisdictional regulators.

Co-regulation would reduce but not eliminate the potential for jurisdictional variation. For
Options 2a and 2b, this could occur in the period before jurisdictions enact legislation
referring to the central Act. Once the co-regulation framework is in place however, all
jurisdictions would call up the same regulations, although depending on the arrangements
there could still be some scope for delay. Variants where jurisdictions would draft
individual but complementary (‘mirror’) legislation present the greatest risk that
jurisdictional variations would develop over time.

In circumstances where the Commonwealth has a limited regulatory role, obstacles may
exist to the scheme being able to make full use of the significant compliance and
enforcement resources of Commonwealth agencies like the Australian Customs Service.
Nevertheless, it would be expected to achieve the objectives set for the program and
improve outcomes for affected parties.

Each of options 2a, 2b and 2¢ would enable monitoring on a national basis as suppliers of
registered products could be required to report annually on the sale of each registered
model, identified by the energy labelling or MEPS registration number, as is the case in
New Zealand. This would impose some modest additional administrative cost on suppliers
and governments, but better data would enable the program to be made more cost-
effective, would support compliance enforcement and allow for better evaluation of the
actual costs and benefits of the program.

Improved consistency and streamlining of the regulatory framework will reduce risks for
business and reduce compliance costs. Any cost savings for business would likely be
passed on to consumers. Faster implementation of the requirements will benefit those
consumers that achieve greater energy savings (in excess of capital and installation costs)
than they might otherwise have realised under the current arrangements.

12 Those states with existing legislation covering gas appliance safety would need to ensure that the

new co-regulatory arrangements did not conflict with them.
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Option 3. Commonwealth Regulatory Options

In this option the states would either refer the necessary powers to the Commonwealth, or
the Commonwealth would proceed without such referral.

The other variation is with regard to governance: the responsible Commonwealth minister
may be bound by the decisions of, or at least bound to consult, a high-level inter-
jurisdictional committee (e.g. MCE or COAG) — or not be so bound.

These two variations are technically independent, but voluntary State referral of powers to
a Commonwealth Minister on the basis that the Minister would no longer be bound to
consult the States on the use of those referred powers is not considered a likely option.

Option 3A. Referral of Powers — Minister Bound

Section 51(xxxvii) of the Australian Constitution authorises the Commonwealth Parliament
to make laws with respect to matters referred to it by the states (s. 122 gives it powers to
make laws for the territories).

For this option to be effective all states would need to agree to refer powers so that the
Commonwealth could establish a national energy labelling and MEPS scheme. The form of
referral could be by subject matter (broad) or text based (more narrow). Under the latter,
which is more usual, states and territories authorise the Commonwealth to deal only with
very specific matters on their behalf — in this case, the powers to make regulations for the
energy labelling and MEPS in accordance with the agreed scope of the program.

The Mutual Recognition Scheme, which is intended to promote the freedom of movement
of goods and of service providers in a national market in Australia is an example of the
referral of powers.'” (At the same time it is an example of the limits on the degree of
consistency that can be achieved through referral of powers).'* A description of the Mutual
Recognition Scheme is provided in Box 4.

The governance arrangements for referring powers to the Commonwealth for MEPS and
labelling would entail giving the Commonwealth minister discretion. This could be subject
to and limited by decisions of the MCE, for example. This arrangement could be embodied
either in a memorandum of understanding between MCE members, or the legislation could
state that the Minister is required to act in accordance with an MCE recommendation or
that the MCE has the right of veto.

There is a precedent to this decision-making process in the WELS Act, which requires the
Commonwealth minister, before making a determination that water using or water saving

B Intergovernmental agreement relating to Mutual Recognition, 1992,

http://www.coag.gov.au/mutual recognition/docs/mra_text.pdf accessed 9 October 2009

1 Under the Mutual Recognition Scheme individual jurisdictions can temporarily exempt a good on
health, safety or environmental grounds for up to 12 months. This triggers a review that must lead to one of
three outcomes: harmonised standards, a permanent exemption, or a return to mutual recognition
(Productivity Commission, 2009, Review of Mutual Recognition Schemes - Research report. Chapter 2.
http://www.pc.gov.au/projects/study/mutualrecognition/report/?a=85268 accessed 9 October 2009).
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products of a specified kind are WELS products, to have agreement to the terms of the
determination from a majority of the states and territories that have corresponding WELS
legislation (see Box 3).

If states were to refer powers with the agreement that the Commonwealth could amend the
resulting legislation when necessary, Option 3a could theoretically achieve a scheme in
which consistency could be maintained in the longer term. However this option does not
guarantee consistency. Jurisdictions may refer different powers, making it difficult to
implement consistent national legislation. In addition, there are no constitutional
constraints on jurisdictions, in the future, electing to withdraw their referral of powers with
respect to the scheme and, subsequently, enacting their own legislation.

The most likely administrative arrangement would be a central Commonwealth regulator,
potentially with additional regulators in some states or territories.

The advantages and disadvantages of Option 3a are very similar to those of Option 2,
including the option of binding the lead regulator by inter-jurisdictional agreement. It
would also require the establishment of a new legislative framework, which would entail
significant transitional costs relative to maintaining existing arrangements. Option 3a does,
however, offer greater prospect of achieving national consistency and more streamlined
processes. It could also be designed to accommodate an expansion to the scope of the
program and data collection on a national basis. It would likely be more cost-effective and
efficient to adopt a single regulator (whether Commonwealth or other) rather than multiple
jurisdictional regulators.

Box 4. The Mutual Recognition Scheme — an example of Referral of Powers

In 1992, the Commonwealth, state and territory governments signed the Intergovernmental
Agreement on Mutual Recognition which provided, among other matters for ongoing co-
operation between jurisdictions and the role of Ministerial Councils. The Commonwealth
then passed the Mutual Recognition Act 1992 (Cth). The states and territories could choose
to implement the Mutual Recognition Scheme either by referring their power to enact
mutual recognition legislation to the Commonwealth Government, or by adopting the
Commonwealth legislation. The Mutual Recognition Scheme is, therefore, a hybrid of
regulatory Options 2¢ and 3a.

The states did not include a provision for ongoing amendment of the Commonwealth’s
Mutual Recognition Act, so changes require the agreement of all participating jurisdictions.

Option 3B. Commonwealth Constitutional Powers — Minister
Bound

The Commonwealth Government’s powers are limited in the Australian Constitution. The
Commonwealth does not have a specific power to legislate with respect to the objectives of
energy labelling and MEPS.
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However, the Australian Constitution could support Commonwealth legislation dealing
with energy efficiency, greenhouse gas emissions levels or broader environmental issues in
particular contexts. The Commonwealth Parliament could rely on a combination of the
corporations power in s 51(xx), the trade and commerce power in s 51(i), and the external
affairs power in s 51(xxix) to enact legislation which would meet the objectives of energy
labelling and MEPS to a significant extent."

Commonwealth legislation would have national effect, negating the need for state-based
regulation for the energy labelling and MEPS scheme.

There are several examples of regulatory frameworks that have been established using the
Commonwealth’s Constitutional powers. For instance, the Renewable Energy (Electricity)
Act 2000 relied substantially on the Commonwealth invoking section 51(xx) of the
Constitution (the corporations power) to require that energy supplied to consumers by
constitutional corporations comprises a certain quantity of renewable energy.

Option 3b would entail a single Act with no further regulation by the States and Territories.
Under Option 3b, States and Territories could maintain a policy and implementation role,
while no longer having to administer legislation.

The governance arrangements could be the same as for Option 3a (and the WELS Scheme)

with the powers of the Commonwealth being subject to, and limited by, decisions of a
body such as the MCE.

A single piece of legislation, administered by a single regulator could be adopted to ensure
national consistency. The legislation could incorporate an expansion to the scope of the
program and data collection on a national basis. Once the legislation were established,
changes could be made more quickly than under other frameworks, because only one
jurisdiction would need to regulate, although this would be subject to approval by a
multijurisdictional body.

Option 3b would ensure enduring consistency across jurisdictions both in the scope of the
scheme and the compliance regime. Offences and penalties would be nationally consistent
and enforced by a single agency. While Options 2a, 2b and 2¢ and Option 3a could be
designed to also achieve this outcome, they all face the possibility that States may, at some
point, choose to implement state-based variations. This would not be possible under Option
3b (or 3c).

Option 3b would considerably reduce the regulatory and administrative burden on the other
jurisdictions. As with Options 2a, 2b, 2¢'® and 3a, Option 3b would eliminate the need for

s The use of the external affairs power to extend energy labelling and MEPS regulation to products

that do not consume energy or non-energy related environmental matters would depend on whether it can be
established that the detail of the proposed measure is within the scope of Australia’s existing international
obhgatlons say to implement Australia’s obligations under the UNFCCC and the Kyoto Protocol.

Assuming that Options 2a, 2b or 2c adopt an applied — rather than mirror — legislative model.
Under mirror legislation, any amendments to the scheme would still require amendments to legislation in
each jurisdiction.
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coordinated implementation of regulation and the possibility for delay occurring across
jurisdictions, but delays could still be experienced at the Commonwealth level.

Option 3C. Commonwealth Constitutional Powers — Minister Not
Bound

Option 3c is identical to Option 3b, except that the responsible Commonwealth minister
would not be bound by a high-level inter-jurisdictional committee.

This would not preclude the continuation of officer-level working arrangements, such as
the E3 Committee, or the delegation of what would then be Commonwealth functions to
the states or territories or the engagement of private service providers (e.g. for product
registration).

A single piece of legislation, administered by a single regulator, would overcome the
regulatory constraints of the other models. Legislation could be established to cater for an
expansion to the scope of the MEPS and labelling program. Once the legislation were
established, changes could be made more quickly than under other frameworks, because
only one jurisdiction would need to regulate.

Option 3¢ would ensure enduring consistency both in the scope of the scheme and the
compliance regime. Offences and penalties would be nationally consistent and enforced by
a single agency. While Options 2a, 2b and 2c and Option 3a could be designed to also
achieve this outcome, they all face the possibility that states may, at some point, choose to
implement state-based variations. This would not be possible under Option 3¢ (or 3b).

Option 3¢ would considerably reduce the regulatory and administrative burden on the other
jurisdictions. It would offer the quickest route whenever regulatory amendments are
required, because the minister would have no obligation to consult the MCE or other
nominated inter-jurisdictional committee.

Unlike the other models considered in this RIS, Option 3¢ does not depend on ongoing co-
operation between all jurisdictions. However, this could be a disadvantage or risk, in that it
would completely transfer the core decision-making role from the states and territories to
the Commonwealth Government.

If this option were adopted with the acquiescence of the jurisdictions, it would still be a
significant departure from historical arrangements and would risk losing established
expertise and working arrangements. There could be some (possibly temporary) loss of
effectiveness as a result.

Assessment of Options 3a, 3b, 3¢

There would be a single regulator under Option 3 which should ensure greater national
consistency than Option 1 or Option 2 with multiple regulators. A single regulator could
ensure compliance, but could still sub-contract or delegate compliance functions to state
agencies or other entities. There are increased opportunities for the scheme to be supported
by other Commonwealth agencies, such as the Australian Customs Service. Option 3 could
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readily accommodate an expansion to the scope of the program including covering energy
forms other than electricity and non-energy using products, greater disclosure of label
information, associated environmental impacts, and greenhouse labelling and standards.
Commonwealth regulation could contain provisions to require the reporting of
jurisdictional and/or national sales.

Under Option 3a state referrals could be limited or reversed, and subject to the condition
that the arrangement be reviewed before any amendments. Options 3b and 3¢ would ensure
continuing consistency.

Any variant of Option 3, once implemented, would provide more certainty for stakeholders
than any other option. Commonwealth regulation would eliminate the potential for
jurisdictional variation — for the duration of the referral of powers under Option 3a, and
permanently under 3b and 3c.

Of all the options this one would represent the greatest change in the regulatory framework
of the energy labelling and MEPS program, and this would entail some risk. On the other
hand, it would offer the greatest opportunity to advance the objectives of the program.

The risk would be reduced if all jurisdictions agreed to, and co-operated in, the transition
to Commonwealth regulation, and/or participated in continuing governance arrangements.

The Commonwealth may need to bear the entire administrative costs of the program, rather
than three quarters as is currently the case.

Given that new principal and subordinate legislation would be required by the
Commonwealth, the transitional costs would be similar to or greater than Option 2 (co-
regulation). For Option 3a the referral process could be very time consuming (over 18
months), even before Commonwealth legislation could be developed. However, the
duration of the transition is likely to be shorter under Options 3b and 3c on account that
one jurisdiction, rather than nine, would need to develop and enact legislation through
parliament.
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Summary and Assessment of Options

The regulatory options considered above represent a continuous spectrum rather than a set
of discrete and mutually exclusive options. Each model could be implemented in various
ways, such that the differences between them could be either reduced or magnified.

The regulatory option most likely to meet the objectives of the proposal is one in which:

e the risk to stakeholders is minimised because changes take effect with minimum lead
time, take effect in all jurisdictions simultaneously, and no jurisdiction can implement
different labelling or MEPS requirements;

e there is a unified administrative and data collection framework;

o the legislation enables and supports efficient and cost-effective operation of the
program (with regard to coverage of products irrespective of their energy type,
coverage of non-energy-using products, use of label data in other media, and
greenhouse labelling and standards); and

e there is a unified compliance framework which makes use of Commonwealth powers
in relation to border controls.

The model most likely to deliver this is one where identical legislation applies in all
jurisdictions and the Commonwealth has at least an equal regulatory role. A summary of
each option against the evaluation criteria is set out in Table 4.

The initial analysis shows a relatively low probability that Option 1 (status quo) will be
able to meet the evaluation criteria into the future. The history of the energy labelling and
MEPS scheme to date has shown a tendency for states to consider, and even implement
state-based variations from time to time, so there would be some possibility of this
occurring in future if the regulatory arrangements allowed for it. The existence of this
possibility would also reduce certainty for businesses.

The other options are more likely to satisfy the evaluation criteria, with Option 3¢
(Constitutional Commonwealth regulation, with minister not bound by inter-jurisdictional
committee) likely to offer the greatest consistency and the most streamlined regulatory,
governance and enforcement arrangements.

However, option 3b would temper the risk of friction between jurisdictions and the
Commonwealth by formally involving the jurisdictions in the program’s governance. It
may also facilitate co-operative arrangements for delivery of services such as registration,
within a unified regulatory structure in which the Commonwealth would be the sole
regulator.

If multiple regulators were retained (as would be possible under Option 2) there would be a

continuing risk of differences in interpretation, even under a common applied legislative
framework.
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While Options 2a, 2b, 2¢ and 3a could potentially provide national consistency, that would
depend on the states not choosing — now or in the future — to reserve the power to
implement variations in their jurisdiction, whether through the drafting of their regulation,
or by later opting out of the scheme.

Option 3b has many of the advantages of Option 3c, although the timeliness and
responsiveness of the scheme could be slowed under this option because the relevant
Commonwealth Minister and, therefore, Regulator, would need to obtain the agreement of
a ministerial council prior to any regulatory change.

Features to speed up the implementation of measures (if determined to be cost-effective)

could be incorporated into any of the regulatory frameworks; e.g. by enabling the use of
technical standards other than those developed or published by Standards Australia.
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Table 4 Summary of assessments of options

Evaluation Criterion

Objective, criterion or

1. Enhanced state-

Co-regulation involving Commonwealth

Commonwealth-based

additional measure centred 2a Territory 2b State- 2c¢ Common- | 3a Referred | 3b Common- | 3¢ Common-
regulatory framework based centred wealth- state powers | wealth only: | wealth only:
centred bound unbound
Impact on policy Regulatory No greater; may be More More More Conditionally | Most Most
consistency and risk consistency less consistent consistent consistent consistent consistent consistent
Stakeholder certainty |No greater than now | Higher Higher Higher Highest but  |Highest but | Highest
conditional conditional unconditional
Other risks Most scope for Risk reduced |Risk reduced |[Risk reduced |Withdrawal of |Governance |Greatest
unilateral action by need to co- | by need to co- | by need to co- |referrals disagreement, |departure
operate operate operate delay from current
Impact on administrative Administrative More, but not More More More Conditionally | Most Most
efficiency and cost consistency complete consistent consistent consistent consistent consistent consistent
Administrative Little change Little change |Little change [Little change |Common- Common- Common-
costs wealth to bear | wealth to bear | wealth to bear
G. Data for Could be required Part of new |Partofnew |Partofnew |Partofnew |Partofnew |Partof new
impact monitoring legislation legislation legislation legislation legislation legislation
Impact on program A. Non-electric Needs new legislation |Part of new |Part ofnew |Partofnew |Partofnew |Partofnew |Partofnew
efficiency and cost- product coverage legislation legislation legislation legislation legislation legislation
effectiveness B. Non-energy-using |Needs new legislation |Part of new |Partofnew |Partofnew |Partofnew [Partofnew |Part of new
product coverage legislation legislation legislation legislation legislation legislation
G. Disclosure of label | Difficult to achieve Partofnew |Partofnew [Partofnew |[Partofnew |Partofnew |Partofnew
information legislation legislation legislation legislation legislation legislation
F. Associated Envir- | May be covered Part of new |Partofnew |Partofnew |Partofnew |Partofnew |Partof new
onmental impacts legislation legislation legislation legislation legislation legislation
C. Greenhouse Electric only unless  [Part of new |Partofnew |Partofnew |Partofnew |[Partofnew |Part of new
labelling new legislation legislation legislation legislation legislation legislation legislation
D. Greenhouse Electric only unless  [Part of new |Partofnew |Partofnew |Partofnew |[Partofnew |Part of new
standards new legislation legislation legislation legislation legislation legislation legislation
Impact on compliance and | Compliance & Slightly more More More More Most effective | Most effective | Most effective
enforcement enforcement effective effective effective effective
Compliance risks to | Highest Lower Lower Lower Lowest Lowest Lowest
realising benefits
Impact on costs and benefits | Private costs and Lowest net benefit Higher net Higher net Higher net Highest net  |Highest net |Highest net
benefits benefit benefit benefit benefit benefit benefit
RANKING(a) 4 3 3 3 2 1 1

(a) 1 indicates highest ranking (most likely to meet objectives), taking into account both evaluation criteria and stakeholder preferences

43




Impact of improving the scope and effectiveness of the
program

Measures for improving the efficiency of the energy labelling and MEPS program to better
address market and regulatory failures involve an expansion to the scope of the program to
include any or all of the following proposals.

A. Coverage of energy forms other than electricity

Information failure, split incentives and other market failures occur in the market for
energy-using appliances and equipment regardless of the form of energy used. Extension
of the MEPS and energy labelling program to cover products using forms of energy other
than electricity, including solar-assisted and gas appliances, would allow for better
targeting of the program at the key identified market failures and allow the program to
capture all competing greenhouse gas emitting appliances and equipment.

This would provide for a consistent national approach to the regulation of appliances and
equipment that emit greenhouse gases. It would simplify current regulation-making
processes as it would rely on specific regulation rather than on the combination of existing
regulations to achieve the desired regulatory outcomes. It could also reduce the risk that
MEPS and labelling regulation would conflict with other regulations (such as gas safety
regulations).

This would also provide for a competitively neutral approach where all forms of energy-
using or greenhouse gas emitting products are treated on an equal footing. The imposition
of performance standards would, however, create a barrier to entry into the market for
appliances and equipment, which could reduce competition. The extent of any anti-
competitive effects would depend on the stringency of the standards imposed. This would
be assessed on a case by case basis, as is the current practice with labelling and MEPS
proposals for electric appliances.

For producers of appliances and equipment that use non-electrical energy there would be a
greater risk of regulation and these suppliers may potentially face higher costs as a result of
having to comply with performance standards and labelling requirements. They would,
however, benefit from greater clarity, consistency and predictability of the regulatory
approach.

Retailers and other product distributors would also be affected by expansion to the scope of
the program. Retailers have compliance obligations (e.g. to ensure that products display
correct energy labels) and need to be able to explain labels to customers and deal with any
resulting shifts in preference.

A consistent national approach would avoid the risk of the development of alternative
labelling and energy performance testing methods for use in brand differentiation,
marketing and advertising. It would reduce opportunities for false and misleading
advertising (such behaviour also has the potential to tarnish the integrity of honest
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programs). For consumers a consistent national approach is likely to be less confusing and
therefore more likely to be used in making choices about the best equipment to buy.

B. Coverage of non-energy using products

As noted in chapter 1 products that do not themselves consume energy directly, such as the
ductwork for ducted air conditioners, can have a major impact on the energy consumption
and efficiency of appliances. Expanding the program to cover such products would ensure
better targeting of the program at the key identified market failures and capture all energy
efficiency and greenhouse gas aspects of appliances and equipment. Products should,
however, only be covered by the program where a consistent and reliable testing method
can be developed.

Products that could potentially be covered (subject to detailed cost-benefit analysis)
include:

e insulated flexible and rigid ductwork for air conditioning: the same principles apply as
for ceiling and wall insulation, in that ductwork can be rated and labelled for its
thermal resistance;

¢ building materials with thermal properties, including windows, wall cladding, framing
and roofing materials; and

e lighting controls: timers and presence sensors.

Expansion of the program to cover such products would avoid the need to develop separate
and/or complementary regulations in cases where government intervention is warranted.
Coverage of non-energy using products is not possible within the current labelling and
MEPS regulatory framework, so additional regulations would be required, possibly on a
product by product basis.

Coverage would provide for greater scrutiny and reduce opportunities for false and
misleading advertising in relation to energy and greenhouse gas performance claims. This
would potentially reduce the burden on the ACCC and the cost and time required to pursue
action under the Trade Practices Act 1974 (see Box 5).

For producers of the affected equipment there would be a greater risk of regulation and
these suppliers may potentially face higher costs as a result of having to comply with
performance standards and labelling requirements. This could affect both producers of the
products and installers (such as plumbers and electricians) where the selection of
components and materials and installation methods impact on energy efficiency.
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Box 5. False and misleading advertising in relation to insulation

The E3 Program first conducted tests on the accuracy of the performance claims made for
building insulation materials in 2004, partly in response to concerns raised by the air
conditioning industry (E3 2008). Further testing in 2007 led to the E3 Committee referring
three suppliers to the ACCC, which took court action against two and issued a letter of
warning to the third, who had withdrawn from the market."’

Although any party could in theory have investigated the claims, undertaken or
commissioned the tests and referred the matter to the ACCC, the E3 Committee was

uniquely placed to do so, because:

e the suspect products were brought to its attention by related industry stakeholders (as is
often the case with suspected non-compliance with appliances and equipment);

e it had the resources and the technical expertise to commission compliance tests; and

e the matter was directly related to the core program objectives of increasing the
efficiency of energy use.

Box 6. The Windows Energy Rating Scheme (WERS) scheme

The Windows Energy Rating Scheme (WERS), managed by the Australian Windows
Association, enables windows to be rated and labelled for their annual energy impact on a
whole house, in any climate of Australia. The technical ratings were originally developed
with assistance from the AGO. Participation is voluntary, but participating companies
agree to have their rated windows tested to AS 2047 by an accredited laboratory, agree to
an annual compliance audit, pay necessary fees and give notice of withdrawal.

The choice of products to be rated and whether to notify the WERS administrator for
publication on the website is optional, which means that poorly-performing products need
not be labelled.'® It is not known whether the program has been evaluated.

In the case of windows the power to cover non-energy-using products would be justified
on two grounds — indirect impact on the performance of heating and cooling equipment
and similarities with the energy label — which means that potential misuse of the label in
WERS could negatively impact on consumer confidence in the appliance label.

The existence of a power to cover non-energy-using products does not mean it would need
to be invoked in all cases. Where there is already a voluntary program in place the
awareness that mandatory powers exist would increase the incentive for both participation
and compliance in the voluntary scheme.

17
18

http://www.accc.gov.au/content/index.phtml/itemId/789623/fromItemId/632284
In its response to the Discussion Paper, a major manufacturer has recommended the mandatory
labelling of glass and windows.
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Much like co-regulation based on the Commonwealth’s territories power, State-led co-
regulation is capable of providing for national consistency by only requiring that the
central regulation be changed. This option could eliminate many of the delays currently
experienced whenever regulatory amendments are required — except to the extent that
jurisdictions retained the power to make variations, or variations were forced on them by
differences in regulatory approach, (e.g. with regard to whether penalties are defined in
monetary terms or penalty units).'”

Alternatively, this measure could be implemented within a regulatory framework that
supports enforcement of compliance at import, so simplifying the enforcement regime.

The imposition of performance standards would also raise barriers to entry into the market,
which could limit competition depending on the stringency of the standards imposed.
There could also be flow on effects to suppliers of the related appliances and equipment to
the extent that it raises the overall cost of installing equipment (such as ducted air
conditioning).

C. Greenhouse gas emissions labelling

The energy efficiency label addresses information deficiencies and enables consumers to
make informed choices about the efficiency of the products they buy. This addresses under
investment in efficient products where there is little correlation between capital costs and
running costs.

However, currently consumers cannot easily use the energy label to compare the
greenhouse emissions associated with the energy use of products using different energy
forms. Consumers would need to have a reasonable knowledge of the greenhouse gas
intensity of different energy types in order to calculate the greenhouse gas emissions of
competing products based on energy efficiency information alone.

Information on greenhouse gas intensity could potentially become increasingly valuable to
consumers concerned about the environmental impact of their purchases as greenhouse gas
emissions are constrained especially if policies to limit emissions significantly increase the
price of energy.

Comparative information on greenhouse gas emissions can be added to the information on
energy use and efficiency conveyed to potential purchasers by the energy label. However,
it may not be practical to add it to the label itself, for a number of reasons:

e not all competing and substitutable products may carry an energy label;

e the physical greenhouse intensity of electricity, in particular, can vary by location and
over time: even over the course of a day as generation mix changes. The locational and
temporal variability of the types of electricity generation means that it is not practical

1 For example, states would need to decide whether or not to use a common definition of penalty

units and common values of units. This could be achieved by stating in the definitions section of each Act
that the term ‘penalty unit’ has the same meaning as in the central Act.

47



to readily indicate in a simple form the likely greenhouse gas emissions or intensity on
an energy label; and

e the energy label is subject to space limitations and adding new information risks
compromising the comprehensibility and effectiveness of the label with excess
information.

There is, however, nothing to prevent the information that supports and supplements the
label, notably that obtainable from the ‘energyrating.gov.au’ website, conveying
information about the comparative greenhouse impacts of competing products, just as it
does now on energy prices, provided that fair means of comparison can be devised. The
advantage of having enabling provisions to do this is that it would enable development of a
consistent national approach. This would prevent suppliers or retailers publishing
conflicting or confusing statements about the greenhouse gas intensity of the products they
sell.

Such an enabling provision should nevertheless be used with caution. A principal value of
the energy labelling scheme is its credibility among consumers (Artcraft 2006). This could
be placed at risk if the scheme conveyed information that was controversial and not
supported by established methods of calculation, or conversely if the information had to be
so general and qualified that it had little or no value for decision making.*’

Greenhouse gas emissions labelling should be applied to specific products (whether
directly or via the energyrating.gov.au website) only after a thorough assessment of its
merits.

It is difficult to gauge the advantages and disadvantages of greenhouse labelling for
suppliers of electrical goods that compete with alternatively fuelled goods. While these
suppliers would operate in a more competitively neutral environment, a broadening of the
requirements may highlight the fact that conventional electricity generally has a higher
greenhouse gas intensity than the main alternatives. This could have a negative impact on
their capacity to compete with alternatively fuelled products resulting in some loss in
market share over time.

Consumers would benefit from the provision of consistent information on the energy and
greenhouse performance of competing appliances and equipment and from the energy
savings that might be realised from purchasing equipment that is more efficient and uses a
less greenhouse-intensive form of energy. They may, however, face higher capital (and
installation) costs for the purchase of the equipment. Where performance standards are
imposed that reduce the availability of the affected equipment there may be some loss of
choice and competition, which could also have an a negative impact on prices.

20 There are also greenhouse impacts associated with a product’s manufacture and operation that go

beyond its energy consumption. Some products use refrigerants with a global warming potential, but
calculating the contribution to lifetime greenhouse impact would require a range of assumptions about
leakage and top-up rates and the ultimate disposal or recovery of the refrigerant charge at the end of the
service life. Estimating the energy use and associated emissions ‘embodied’ in the materials of a product
requires even more layers of assumptions.
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D. Greenhouse gas-intensity standards

The imposition of greenhouse gas performance standards (e.g. as thresholds for greenhouse
gas-intensity) could address market failures relating to greenhouse gas reduction. Energy
services such as lighting can only be met by electric technologies, so greater efficiency of
use automatically leads to lower greenhouse gas emissions. Greenhouse gas performance
standards would likely be most effective when used in combination with coverage of
energy forms other than electricity.

The impact of greenhouse gas performance standards would be much the same as the
general impacts of energy labelling and MEPS. However, greenhouse gas intensity
standards would need to be carefully crafted so that they did not exclude product types that
may be needed for niche markets where special circumstances might warrant exemptions.

Greenhouse gas performance standards, if applied, would probably need to co-exist with
MEPS rather than replace them, and products would need to meet both criteria. (This is not
unusual — for example some appliances need to meet both energy and water efficiency
requirements). Even if a product meets greenhouse gas performance standards because it
uses energy forms of low greenhouse gas-intensity (e.g. natural gas) consumers still need
to outlay capital and energy costs, and there may still be an economic case for imposing
MEPS if market failure can be demonstrated.

E. Regulating associated environmental impacts

The current regulatory framework does not cover non-energy environmental matters
directly associated with regulated products, or perverse outcomes such as increasing the
mercury content of fluorescent lighting products in response to more stringent lighting
energy efficiency standards. Sometimes the inherent design of an energy efficient
technology may also make it more noisy — for example heat pump water heaters have
motors whereas electric resistance water heaters do not.

Toxic materials may be controlled under general health and safety guidelines or specific
product standards. MEPS for compact fluorescent lamps are scheduled to take effect from
November 2009, when state regulations reference set AS/NZS 4847.2-2008 Self-ballasted
lamps for general lighting services. Apart from energy efficiency this standard also
specifies limits on lamp mercury content, and calls up AS/NZS 4782.3 Procedure for
quantitative analysis of mercury present in fluorescent lamps as the means to measure it.>'

As MEPS requirements become more stringent the risk of perverse outcomes may well
increase. The incorporation of powers to address the issues directly in relation to regulated
products would be valuable both for risk management and as a potential deterrent.

There are likely to be advantages from a more direct and streamlined approach to dealing
with the potential adverse impacts of performance standards and labelling requirements.
This does, however, create the possibility for overlap between the MEPS and labelling

* http://www.energyrating.gov.au/cf2.html

49



requirements and other regulations. Consequently the best approach should probably be
determined on a case-by-case basis. An enabling provision in the MEPS and labelling
regulations would at least allow for regulation of the potential externalities of the program
and provide more options for providing the most cost effective and efficient approach.

| Comments are sought on the advantages and disadvantages of this proposal.

F. Mandatory reporting of annual sales data

In order for regulation to be effective it must be enforceable. To ensure that regulation
addresses the problems for which it was designed and meets the intended objectives it is
also necessary to regularly monitor the regulation and review it to evaluate its
effectiveness.

It is not possible under the current regulatory framework to comprehensively monitor the
program and assess its effectiveness. A requirement for mandatory reporting of annual
sales data by suppliers of registered products would allow this to occur.

A mandatory reporting requirement would impose some modest additional administrative
costs on suppliers. The costs of collecting the information should be low, because in most
cases this would simply mean accessing existing stock control and movement databases.
The costs of reporting the information would be lower if only one report were required to a
single regulator, rather than multiple reports to multiple regulators.

Governments would also face some additional data processing costs. Some of the
additional costs to government would be offset by a reduced need to purchase sales data
from market monitoring companies and use consultants to match model numbers to the
register.

Improving the quality of data would enable government to better enforce compliance with
the requirements of the program ensuring greater likelihood that the program achieves the
desired outcomes. This should improve confidence in the program delivering overall
benefits to all affected parties.

Comments are sought on the likely costs and benefits of mandatory reporting of annual
sales data.
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G. Label information in other media

Energy labelling is intended to make reliable information on energy use and, potentially,
greenhouse impacts, available at the points in the decision process where it can influence
the purchase decision. It aims to address information asymmetries and assist consumers to
make informed choices. This promotes competition, encourages improved efficiency and
innovation.

In 2006, 88% of appliance purchasers said that they referred to the energy label during the
search or final decision process (Artcraft 2006). At least 82% of purchasers actually visited
a showroom (Table 5).

However, the average buyer uses multiple sources of information: 68% obtained
information from retailer advertisements, brochures or websites, 48% from manufacturer
or importer brochures and 27% from manufacturer or importer websites. It is likely that the
share of purchasers obtaining information via the internet would have risen since 2006

It is not possible to determine how early in the information search process products may be
short listed, or a final purchase decision made. If buyers encounter energy-related
information early in the process it will alert them to the importance of energy efficiency, as
well as guide their choice. The more widely disseminated the information the greater the
chance that it will be influential.

At present there are no powers to require the display of images of energy labels, or key
label data such as star ratings, in product brochures, in advertising media or the internet,
such as exist in the WELS legislation. The consistent display of energy label information at
these points would have a potential to reach nearly twice as many contact points as the
physical labels themselves (Table 5). Once the costs of obtaining energy consumption
information are incurred by product suppliers, the additional cost of communicating this
information via other channels is low.

Most major appliance manufacturer and retailers provide detailed information on the
products they sell on their web sites on a voluntary basis. This sometimes includes energy
consumption and energy efficiency ratings, where such information is available. Given this
the costs of adding energy information to all such communications are expected to be low.
Greater prominence and consistency in provision of the efficiency performance
information on appliances and equipment would be expected to deliver a net benefit.

Comments are sought on the likely costs and benefits of expanding the labelling
requirements.
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Table 5 Sources of information used in appliance purchase

Source % of respondents nominating
Unprompted Prompted
recall recall

Retailer — salesperson 63 82
Retailer — ads, brochures or website (a) 33 68
Workmates, friends or relatives 23 71
Manufacturer/importer — website (a) 13 27
Consumer organisation 13 41
Energy or gas label on the appliance 10 78
Manufacturer/importer — ads or brochure (a) 10 48
Manufacturer/importer — phone or mail 3 12
The energyrating.gov.au website 2 15
Homemaker shows on TV 1 22
Building or energy information centre 0 20
Other 16 15
Unsure 1 1
Average number of sources used per person 1.9 5.0

Artcraft (2006). Survey of 1,730 recent or intending purchasers of household appliances and water heaters.
Over-adds because buyers used multiple sources of information. (a) Potential additional display point for
label information that is not consistently used at present
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Indicative quantifiable costs and benefits of the reform

The achievement of net benefits under the scheme largely depends on the number of
products covered, the stringency of MEPS levels, the effectiveness of information
measures, the level of product innovation by suppliers and the level of compliance.

Streamlining the administrative arrangements to improve the regulation making process
and expanding the scope of the program to broaden coverage might be expected to improve
the timeframes in which higher efficiency standards or improved information could be put
in place, leading to greater energy savings. Assessment of these impacts provides an
indicative guide to some of the costs and benefits of reform.

Table 6 summarises the three main categories of on-going program costs and benefits, with
their estimated dollar magnitude in 2009/10. It indicates the relative scale of administrative
costs and the private costs which are almost entirely independent of them. Even small
changes in private costs due to the breadth of program coverage, the speed of
implementation, the stringency of MEPS and changes in compliance rates are far more
significant than large changes in public administrative costs. Therefore the impact of
different regulatory options on the former is more important than on the latter.

This is an optimal analysis in that it covers all of the measures in the current E3 work
program, including:

e energy labelling and MEPS for a range of gas products; these were included on the
assumption that enabling regulations would be in place by the target implementation
dates.

e the phase-out of greenhouse-intensive water heaters (i.e. electric storage water heaters).
The planning for this is well advanced, and the current assumption is that it will be
implemented through state and territory plumbing or other regulations. If so this
measure would not be affected by the form of energy labelling or MEPS regulation.

In determining the cost and benefits of reform it is assumed that all suppliers and products
will comply with the measures when implemented. In reality even small changes in
compliance rates have significant impacts on costs and benefits (Table 7). A more detailed
assessment of the potential impacts of the E3 program is provided in Appendix 2.

It is estimated that increasing the energy savings from all E3 programs (including those
already implemented) by just 1% in 2009 and 3% in all subsequent years, through faster
identification and removal from the market of non-complying products, would result in the
cost and emissions savings indicated in Table 7. Allowing for additional compliance
checking costs to government of $1.5M per year, as well as higher capital costs to users
from the purchase of more efficient appliances due to higher compliance levels, the
benefit/cost ratio of raising compliance levels is about 6, compared with B/C ratios of
about 3 for the program as a whole (E3 2009).
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This indicates the high value of changes to the program structure which enhance
compliance, and conversely the high costs of aspects which compromise or reduce
compliance.

Table 6 Main Cost and Benefit Categories and Potential Impact of Regulatory

Framework
Cost Activity $M Cost | $M Benefit | Aspects of regulatory framework
Category 2009/10 2009/10 | impacting on cost and benefits
1 Public Compliance tests 1.5 NA [ e  Ability to achieve consistent and
Admin (a) | Other govt admin costs 7.2 NA efficient administrative
Registration charges -0.6 NA arrangements
Net govt admin costs 8.1 NA
2 Industry | Industry costs NE (b) NA | ¢  Ability to achieve and maintain
national consistency
3 Private | Gas products (e) 23.2 17.9 | e  Ability to cover non-electric
(c) products
Electric products 794.0 1543.1 | ¢  Ability to cover more products
All energy products (f) 817.2 1561.0 | ¢  Ability to set higher and more
precise MEPS levels (eg with
better data)
e  Ability to communicate label
information in advertising, etc
e  Ability to communicate
greenhouse gas impacts of
product choice
e  Ability to support faster
implementation
Non-energy products NE (g) NE | ¢  Ability to cover non-energy
products
3(d) Compliance effect (h) 15.0 54.0 [ ¢ Level of compliance achievable

(a) Table 12 (b) Not separately estimated — included in Category 3 (c) Extracted from E3 (2009) (d) Table

7. (e) Private costs projected to exceed benefits in 2010/11 only (f) Exclude phaseout of greenhouse-
intensive water heaters, which is likely to be achieved outside MEPS program. (g) Not estimated as the
specific non-energy-using products which the program may cover have not been agreed. (h) Costs and

benefits of a 3% improvement in actual product energy efficiency; a 3% reduction would reverse the costs
and benefits.

Table 7. Estimated cost and benefits of higher MEPS and labelling compliance rates

In 2009/10 2009-2020 NPV in 2009

(a)
PJ energy avoided 1.1 26.0 NA
Mt CO,-e emissions avoided 0.3 5.33 NA
$M energy costs saved 54 1483 852
$M additional capital cost to users 15 199 121
$M additional compliance costs to govt. 1.5 18 12
B/C ratio (a) 33 6.8 6.0

Source: GWA (2008). (a) At 6% discount rate
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Consultations

First Stage

The first stage of the consultation process sought the views of stakeholders on a range of
issues related to the present operation of the energy labelling and MEPS scheme and on its
possible enhancement.

In August 2009 DEWHA released a Discussion Paper on proposed national legislation for
Minimum Energy Performance Standards (MEPS) and Energy Labelling. The paper was
advertised on the DEWHA website and also sent direct to peak industry and consumer
bodies and the relevant state, territory and Commonwealth government agencies (about 50
entities in total). Written submissions were invited by 25 September 2009.

Between 10 and 21 September DEWHA held half-day public information forums in
Sydney, Melbourne, Adelaide, Perth, Brisbane and Canberra. DEWHA officials also held
separate meetings with state and territory officials. A total of 56 representatives of industry,
standards and testing bodies and 28 state and territory officials attended the public forums.

The Discussion Paper posed 31 questions, ranging in scope from very high level — the
form of legislation preferred — to administrative details. The questions and the respondents
are listed in Appendix 3.

Responses were received from:

9 industry associations

8 manufacturers (air conditioners, building products, commercial refrigeration,
computers, industrial fans, pool heaters, water heaters)

3 government agencies

5 others (importers, consultants etc)

This Consultation Regulation Impact Statement was reviewed and approved for publication
by the Office of Best Practice Regulation (OBPR).

Second Stage

The publication of a Consultation RIS marks the beginning of a formal consultation period.
Written submissions are invited, up to 1 March 2010. As the process is a formal one,
submissions are generally made public, except for information that is indicated as
confidential by the respondent.

Public forums during the consultation period are planned for Sydney, Melbourne, Adelaide,
Perth, Brisbane and Canberra.

All submissions and stakeholder views on this Consultation RIS will be taken into account

in the preparation of the Decision RIS. This will be reviewed by OBPR before it is
forwarded to Ministers to assist in their deliberations. The outcomes of the public forums
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and content of written submissions will be summarised and made public subsequent to the
finalisation of the Decision RIS.

Responses to Discussion Paper

The need for a national energy labelling and MEPS program is widely accepted by
manufacturers, importers and their associations. However, there was a range of views and
concerns expressed in responses to the questions in the Discussion Paper.

The responses, which are summarised in Appendix 3, indicate that the regulatory and
administrative problems identified in this RIS are indeed significant issues for
stakeholders, particularly with regard to the need for national consistency. There was also
broad support for the extension of the scope of the program to products using other energy
forms and selected non-energy-using products. Opinion differed about the value or cost of
requiring the disclosure of information in advertising, on whether local or international test
standards should be used, and on the value of greenhouse-related information.
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Recommendations

On the basis of the analysis in this RIS, it is recommended that:

1.

There be a transition to a new national regulatory framework for the national
energy labelling and MEPS program.

To ensure national consistency and efficiency of implementation, now and in the
future, the preferred framework should be based on Commonwealth regulation (i.e.
options 3a, 3b or 3c).

If this proves impractical, regulatory options in which the Commonwealth plays a
lead role should be explored (i.e. options 2a or 2c).

The new regulatory framework should retain the provisions to cover any product
using electricity, and also contain enabling provisions to implement each of the
following measures:

A. coverage of products using energy forms other than electricity;

B. coverage of non-energy-using products which impact on the energy use or
efficiency of regulated products;

C. labelling (or otherwise indicating) the greenhouse gas impacts of covered
products;

D. setting greenhouse gas-intensity standards for covered products; and

E. minimising the (non-energy) environmental impacts of regulated products.

The implementation of specific measures under the provisions above should be
subject to regulation impact assessment on a case by case basis.

The new regulatory framework should include requirements for suppliers of
registered products to report annually on the national import, sales or supplies of
each registered model (Measure F).

The new regulatory framework should include requirements to display label images
or key data prominently when products are displayed, promoted, marketed, sold or
supplied at any point in the supply chain (including internet) and in any product
specification, brochure, advertising, magazine, catalogue and website where a
registered product is profiled (Measure G; similar to WELS requirements).
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8. The new regulatory framework should define ‘sale’ and ‘supply’ in a way that:
a. is consistent in all jurisdictions;
b. covers all imports of products (other than previously owned household products
for own use);
c. covers all modes of transfer of ownership of new products to end users in
Australia (whether retail sale, wholesale, hire, lease or other);
d. covers situations where the product is delivered to end users as part of a service
without actual change of ownership; and
e. impacts on the initial purchase and period of use, but not on used, resold or
refurbished product (unless offered as new).

9. The new regulatory framework should ensure that:
a. agreed measures take effect in all jurisdictions at the same time;
b. no jurisdiction can implement energy labelling or MEPS requirements that are
different from those in other jurisdictions; and
c. ‘grandfathering’ provisions are harmonised across jurisdictions, and across
programs (i.e. WELS, energy labelling and MEPS) in cases where a product type is
subject to more than one mandatory program.

10. The new regulatory framework should provide for control of product imports as a
means of enforcing compliance.

11. The new regulatory framework should ensure consistency across all jurisdictions
with regard to:
a. offences (whether civil, criminal or both); and
b. penalties (preferably as penalty points rather than fixed monetary amounts).

12. The new regulatory framework should enable any jurisdiction to initiate and
complete enforcement action with regard to any product supplied in its territory,
irrespective of where the product is registered (with the Commonwealth having this
power with regard to products supplied in the Territories).
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6. Review

All regulations are reviewed at intervals, either when they are about to lapse due to ‘sunset’
provisions, when conditions change or when they prove inadequate for the problems or
issues they are intended to address.

The energy labelling and MEPS program does not operate under a single Act; its current
regulatory basis is a framework of state and territory regulations. While each of these can
be reviewed (and repealed) in isolation, their effectiveness can only be assessed when the
entire framework is reviewed at the one time.

The last review before the present one was carried out in 1999, when states and territories
wished to assess the costs and benefits of implementing ‘model regulations’ to support the
program. The present review is also based on a decision by states, territories and the
Commonwealth, embodied in the National Strategy on Energy Efficiency:

‘Subject to a regulatory impact analysis, national legislation will be established to
provide a nationally consistent policy framework covering appliance and
equipment minimum energy performance standards and labelling, streamlining
governance arrangements and regulatory processes, simplifying compliance and
enforcement responsibilities for all stakeholders, and reducing transaction costs for
business.” (COAG 2009)

Whichever regulatory option is adopted, there would need to be continuing review of the
framework’s effectiveness. With co-regulatory options all parties would need to agree on
the timing and terms of reference for each review, unless a common review timetable were
included in the regulations. On present indications, this would probably not occur more
frequently than every 10 years.

If a framework based on Commonwealth Constitutional powers were adopted, the
legislation could be and should be reviewed more frequently — perhaps three years after
initial implementation, and then at six year intervals. However, too frequent reviews would
be costly, would divert resources from program management and could undermine one of
the main reasons for changing regulatory structure: to achieve greater consistency and
stability and to reduce regulatory risk for stakeholders.

As individual program measures would continue to be subject to formal regulation impact
assessment, there would be frequent opportunities for stakeholder consultation, and any
problems with the regulatory framework as a whole would soon become apparent.

skoskoskoksk
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Appendix 1 National Policy Context

Greenhouse gas reduction and energy efficiency

The efficient use of energy underpins a wide range of economic and environmental
objectives, including the reduction of greenhouse gas emissions. Up to now, programs to
increase the efficiency of energy use faster than business-as-usual (BAU) have been the
mainstay of Commonwealth and State government greenhouse gas reduction strategies.

Table 8 summarises projected contributions of national programs to greenhouse gas
reductions from the stationary energy sector during the Kyoto Protocol commitment period
and in 2020, before the impacts of the proposed Carbon Pollution Reduction Scheme
(CPRS) are factored in. On these indications, energy efficiency programs would contribute
about 44% of the total reduction in stationary energy emissions in 2020, compared with
34% for renewable energy programs, including the Renewable Energy Target (RET).

The suite of regulated energy labelling and Minimum Energy Performance Standards
(MEPS) programs covered by this Regulation Impact Statement are projected to contribute
about 22% of reductions. With the phaseout of greenhouse-intensive water heaters, which
may need to be implemented through different regulations, the total impact would rise to
29%, making these measures the largest single contributor to national emissions reduction
after the RET.

The introduction of the CPRS would not necessarily reduce the case or scope for
government energy efficiency programs. Energy labelling and MEPS predate the
emergence of climate change as a public issue. The original rationale for the programs was
lack of information, split incentives and other failures in the market for energy and energy
services. As long as these market failures persist, and can be efficiently addressed by the
programs, there is a continuing case for them quite apart from their value in reducing
greenhouse gas emissions. In fact the monetary benefits of using energy more efficiently
would increase once the CPRS adds the costs of emissions permits to energy prices.

Energy efficiency policies and programs have been under considerable scrutiny over the
last few years, beginning with an inquiry by the Productivity Commission (PC 2005). The
need for energy efficiency policies to complement an emissions trading scheme was also
covered in the Wilkins Strategic Review of Australian Government Climate Change
Programs (Wilkins 2008) and the Garnaut Climate Change Review (Garnaut 2008). The
Treasury report on economic modelling for the CPRS states:

“This report does not examine the role of policies such as support for research and
development into low-emission technologies, and energy-efficiency standards.
Where these policies tackle other market failures, such as the public good value of
innovation, asymmetric information and split incentives, they could reduce the cost
of'achieving Australia’s emission reduction objectives’ (Treasury 2008).
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Table 8 Projected impacts of energy efficiency and other programs on stationary
energy emissions (excluding CPRS effects)

Mt CO,-e/yr below [Mt CO,-¢ below BAU|Mt CO,-e below BAU
Programs BAU 2008-12 (a) in 2020 (a) in 2020 (revised)(b)
E3 (Labelling and MEPS) 7.7 21% 18.4 22% 19.8 22%
[End use source substitution (c) 0.1 0% 2.5 3% 6.4 7%
Other energy efficiency programs 7.4 20% 19.4 23% 19.4 22%
Renewables (d) 11.6 32% 29.9 36% 29.9 34%
Other (e) 9.7 27% 13.5 16% 13.5 15%
Total 36.5 100% 83.7 100% 89.0 100%

(a) GWA estimate based on DCC (2008), Table 2.5. (b) With energy labelling and MEPS impacts updated
from E3 (2009) (c) Phaseout of greenhouse gas-intensive water heaters (d) Includes effect of 20% renewable
energy target. (¢) Mainly increased efficiency and fuel substitution in fossil fuel generation

Changes in the energy efficiency of products will also have an impact on the economics of
energy supply systems, especially the electricity network, where investment requirements
are dominated by peak loads rather than energy throughput. If energy efficiency programs
reduced energy consumption equally irrespective of the time of day or season of the year,
they would cause an equal reduction in peak load. This is rarely the case. For example,
increasing the efficiency of household air conditioners has only a minor impact on summer
peak load (NAEEEP 2004/22). Phasing out greenhouse gas intensive water heaters will
remove a large off-peak load from the market and could increase day-time peak loads from
solar-electric and heat pump water heaters (GWA 2009a). The ability of equipment to use
electricity at times of high availability of renewable generation will also be important in
the transition to a lower-CO, energy supply system.

The increasingly complex relationship between energy use and demand means that specific
policies are needed to co-ordinate the two at the system level, an approach sometimes
called ‘smart grids’, and at the end use equipment level, sometimes called ‘demand
response’.

National Strategy on Energy Efficiency

Australian governments have long supported the more efficient use of energy as a policy
objective in its own right, and also as a means of supporting other policy imperatives,
which at various times have included energy security, economic efficiency, energy market
reform, ecologically sustainable development and, more recently, greenhouse gas
reduction.

Commonwealth Government involvement in energy efficiency can be traced back to 1977,
when in the aftermath of the 1973-74 “first oil shock’ a National Energy Advisory
Committee of officials was established to report on actions for ‘energy conservation.’ In
1978 the Commonwealth and states agreed to initiate the National Energy Conservation
Program focussing initially on liquid fuel use in transport and industry (GWA 1993).

The program subsequently came under the supervision of the Australian Minerals and

Energy Council of Ministers (AMEC) and its Coordinating Committee on Energy
Conservation (CCEC). In 1990 AMEC was succeeded by the Australian and New Zealand
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Minerals and Energy Council (ANZMEC) and then in 2001 by the Ministerial Council on
Energy (MCE).

In August 2004 the MCE agreed to a comprehensive National Framework for Energy
Efficiency (NFEE) consisting of ‘nine integrated and inter-linked policy packages which
extend, or further develop, a range of cost effective energy efficiency measures that are
currently being implemented at a national or jurisdictional level.”** One of these was
‘appliance & equipment energy efficiency’, i.e. the energy labelling and MEPS program.

In July 2009, Australian governments signed the National Partnership Agreement on
Energy Efficiency (COAG 2009a), giving effect to the National Strategy on Energy
Efficiency (NSEE).

The NSEE has four key themes:

Assisting households and businesses to transition to a low-carbon future;
Reducing impediments to the uptake of energy efficiency;

Making buildings more energy efficient; and

Government working in partnership and leading the way.

b=

Under theme 2 there are three elements:

2.1 Electricity markets
2.2 Appliances and Equipment
2.3 Transport

Under 2.2 there is a measure to ‘establish national legislation for Minimum Energy
Performance Standards (MEPS) and labelling, and over time move to add Greenhouse
and Energy Minimum Standards’ (Table 9). The NSEE states:

‘Subject to a regulatory impact analysis, national legislation will be established to
provide a nationally consistent policy framework covering appliance and
equipment minimum energy performance standards and labelling, streamlining
governance arrangements and regulatory processes, simplifying compliance and
enforcement responsibilities for all stakeholders, and reducing transaction costs for
business.” (COAG 2009)

The present document is part of the regulatory impact analysis process for Measure 2.2.2.

2 http://www.ret.gov.au/Documents/mce/energy-eff/nfee/about/stage1.html
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Table 9 Measure 2.2.2 from National Strategy on Energy Efficiency

Measure

Key elements

Indicative Pathway

Establish national legislation for
Minimum Energy Performance
Standards (MEPS) and labelling, and
over time move to add Greenhouse
and Energy Minimum Standards
(GEMYS).

Measure is intended to include an
overhaul and streamlining of the
MEPS process to include target
timelines for development and
implementation of new standards.
Including gas products in MEPS and
labelling.

GEMS legislation expected to cover
non-electrical appliances and system
components that affect the energy
efficiency of appliances (e.g. air
conditioner ducting).

Stage one: Australian Government
tasked with leading an officials
group to consider form of national
legislation. Undertake stakeholder
consultation, including regulatory
impact analysis (RIA) process. As
part of this RIA process, the issues
and processes for including
greenhouse and energy minimum
standards will be examined. Stage
one will be completed when the
RIA process is complete. Expected
to be mid-2010.

Stage two: New legislation drafted
or amendments to existing
legislation and regulations. Bill(s),
including a simplified and
nationally consistent compliance
and enforcement scheme, to be
introduced and legislation enacted
in Parliament. Stage two will be
complete when the draft Bill(s)
have been passed, target
implementation timeframe is second
half of 2010.
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Appendix 2 Operation of Energy Labelling and MEPS

Background

Energy Labelling

Energy labelling is a system for communicating reliable information about the energy
efficiency or energy performance of a product to potential buyers, in a way that assists
them to use this information in the selection process. It primarily addresses information
failure, although it also helps address bounded rationality. The more that buyers trust and
come to rely on energy labels as a shorthand for communicating complex information
about energy use and efficiency, the more likely they are to take energy efficiency into
account in their decisions.

The simplest type of energy label is an ‘endorsement label” which indicates that a product
meets some criterion which is not obvious to the buyer, although it is usually documented
in some way. An example is the US ‘Energy Star’ label, which was originally implemented
for globally traded information technology products. There are also ‘informative’ labels
which indicate energy use or running cost, and ‘comparative’ labels which indicate relative
energy efficiency, either on an absolute scale or in relation to highest and lowest
efficiencies among products on the market.

Appliance energy labelling first appeared in the energy policy statements of the NSW and
Victorian governments after the second oil shock of 1979. The first serious steps to
implementing a labelling program were taken by the Energy Authority of NSW (EANSW)
in 1982 (GWA 1991).

Refrigerators and freezers were selected as the first to be labelled because they
represented a substantial use of electricity, there was evidence of efficiency variation
between models, and because it was thought (mistakenly, as it happens) that the necessary
test data were readily available. The need for a more reliable test quickly became apparent,
and the EANSW referred the matter to the Standards Association of Australia (SAA, now
known as Standards Australia) which took some years to develop a test.

At the very beginning of negotiations, the appliance industry strongly expressed the view
that if the scheme were to be implemented at all, it would best be implemented nationally.
The EANSW referred the matter to AMEC, which in 1983 ‘agreed that a supervised
voluntary energy labelling scheme, commencing with refrigerators and freezers, be
implemented in early 1984’ (AMEC 1983).

Between 1983 and 1985, AMEC tried to negotiate a voluntary labelling scheme with the
Australian Electrical and Electronics Manufacturers Association (AEEMA, now AiQG), the
Electronic Importers Association (forerunner of CESA), and the major firms in the
appliance industry. When it became apparent that AMEC was unable to resolve the issue,
the NSW and Victorian energy ministers jointly announced their decision to introduce a
common system for the mandatory labelling of refrigerators and freezers.
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The two governments finalised the scheme during 1986. NSW originally proposed an
energy consumption label with the title ‘Energyguide’ with a kWh figure and a table
allowing running costs to be read off at different tariff levels, similar in format to the US
label. Victoria proposed that the label also contain a star rating indicating efficiency in
relation to a standard task. The governments agreed the basis of the ratings, the form of the
label, the title (‘Energy Rating’) and set the maximum number of stars arbitrarily at six.
The label design was both ‘informative, in that it displayed kWh/yr consumption, and
‘comparative’ in that it displayed a star rating.

Although the scheme was based on SAA tests, the text of these, the form of the label and
the rating algorithms were spelt out in regulations under the NSW Electricity Development
Act 1945, and the Victorian State Electricity Commission Act 1958. The first regulations
for refrigerator and freezer labelling took effect in NSW in December 1986, and coverage
for different model classes was phased in over a year or so. Air conditioner and dishwasher
labelling commenced in 1987 and 1988.

Labelling started slightly later in Victoria, because of the need for a Regulatory Impact
Statement. In 1990, Victoria went beyond the NSW program and initiated the labelling of
clothes dryers and clothes washers. The South Australian government required the
labelling of refrigerators and freezers from mid 1990 under the Electrical Products Act
1988, and in 1991 phased in the labelling of all other products covered by the Victorian
Act.

Energy labelling was effectively a national program by 1990, because the three labelling
States covered nearly two thirds of the Australian population, and suppliers preferred to
label all products, including those shipped to states without regulations. While there was a
degree of regulatory consistency with regard to the products already labelled, there was no
overall framework for managing, changing or expanding the program. The need for such a
framework was identified as early as 1991 in order to deal with, among others matters, the
need to revise the rating algorithms because of bunching at the top of the star rating scales
(GWA 1991).

In May 1992, the Commonwealth, states and territories agreed to introduce legislation to
eliminate regulatory impediments to a national market in goods and services. The Mutual
Recognition Agreement provided for all jurisdictions to enact legislation so that goods that
could be sold lawfully in one state or territory could be sold freely in another. This meant
that the states with energy labelling regulations could not enforce them against products
imported from non-labelling states. This principle was extended to New Zealand by the
Trans-Tasman Mutual Recognition Act 1997 (TTMRA).

In 1992 the Commonwealth Department of Primary Industries and Energy (DPIE) set up a
National Appliance and Equipment Energy Efficiency Committee (NAEEEC) of officials
to co-ordinate and expand the national energy labelling program, and to manage the
introduction of MEPS. By 1999 all jurisdictions except Tasmania, the ACT and New
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Zealand had labelling regulations. (NSW and other Australian jurisdictions had to obtain
temporary exemptions from TTMRA to protect their labelling programs).

Following a regulation impact assessment in 1999 (GWA 1999) all jurisdictions
implemented regulations requiring energy labelling and (except for the NT) MEPS. The
energy labelling, MEPS and related activities managed by NAEEEC since 1996 were
originally styled the National Appliance and Equipment Energy Efficiency Program
(NAEEEP), which published its first triennial work program in 1999 (NAEEEP 1999). By
then Commonwealth responsibility for the program had passed to the Australian
Greenhouse Office (AGO) created in 1998. In 2004, following New Zealand’s agreement
to participate, NAEEEP was restyled the Equipment Energy Efficiency (E3) Program, now
managed by the E3 Committee.

MEPS

Minimum energy performance standards (MEPS) can be set in different ways. The
simplest is an absolute performance threshold which every unit of a given product type
must meet. There are also ‘corporate’ or even industry-wide standards in which some
models can fall below a referenced efficiency level provided that a sales-weighted target is
met (e.g. the US Corporate Average Fuel Efficiency, or ‘CAFE’ program for motor
vehicles).

MEPS address a range of market failures:

e split incentives — MEPS forces product purchasers such as builders or rental property
owners to install energy efficient appliances even though they are not the beneficiaries
of the lower running costs. (They are free to recover the extra costs in sale or rental
prices, and in most case are able to do so because the regulations affect all parties
equally, so none are at a competitive disadvantage);

e positive externalities — MEPS can be used to introduce new, more efficient products
which no individual suppliers would risk introducing on their own;

e bounded rationality — MEPS makes decisions less complex by reducing the purchase
options to products which meet the selected efficiency threshold;

e non cost-reflective energy price — MEPS can be set to optimise both energy supply
costs (not just retail prices) and equipment capital costs; and

e negative externalities — MEPS can be set on the basis of shadow prices for externalities
such as greenhouse gas emissions, which may not be reflected in energy pricing at all.

Absolute MEPS levels can be used strategically in a number of ways. ‘Low-level” MEPS
may exclude very few models on the market at the time, but protects consumers by
preventing the entry of low-efficiency models or the diversion of models from other
countries which adopt higher MEPS levels. ‘Mid-level” MEPS are set on the basis of cost-
benefit analysis, so that a significant share of models are excluded, but those left on the
market are more cost-effective for buyers, even if their average price is somewhat higher.
‘High-level” MEPS address the positive externality problem directly, by mandating the
introduction of completely new energy efficient models on the basis of engineering
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analysis of product design and construction. This was the approach used to set MEPS for
the standing heat loss of electric storage water heaters in 1999.

In Australia, MEPS was one of the measures adopted by COAG as part of the 1992
National Greenhouse Response Strategy. After considering the findings of a cost-benefit
analysis carried out in 1993 (GWA 1993) ANZMEC agreed in 1995 that MEPS would be
introduced for household refrigerators, freezers and storage water heaters. The ANZMEC
decision was followed by extensive discussions between Commonwealth and state officials
and the appliance industry, during which the MEPS levels were finalised and an
implementation date of October 1999 was agreed. By 1999 the AGO was investigating
MEPS for a range of non-household products: electric motors, fluorescent lamp ballasts
and packaged air conditioners.

The 1993 analysis found that cost-effective purchase decisions were being passed up,
especially in the refrigerator and freezer market. It also found that the allowable heat losses
for electric storage water heaters were high by world’s best practice standards, and that
reductions in allowable heat losses would be cost-effective for purchasers, even though the
price of water heaters would increase. It was argued that labelling of water heaters would
not be effective, so MEPS represented the best option for realising the cost-effective
potential. Since then MEPS have been implemented for a number of products, including
those covered by energy labelling.

Mandatory vs voluntary Implementation

Non-regulatory alternatives are considered whenever RISs are undertaken for an energy
labelling or MEPS proposal. The following section reviews those most often proposed as
alternatives.”

Voluntary and Industry-led Labelling

Market participants may choose to co-operatively adopt a common method for displaying
or disclosing product information in a form that they consider to be of interest to
purchasers. It is most unlikely that an individual firm could take the risk of introducing a
label unilaterally, because its competitors could easily question its validity and introduce
alternative labels of their own which show their own products in a better light.**

Consumers also tend to dismiss single-company labels not backed by recognised industry
association or a non-profit agency such as the Heart Foundation or the Cancer Council.

Industry-led voluntary labelling only works effectively if there is a single industry
association, it has near universal coverage of an industry and is able to discipline members

3 Other options considered from time to time, such as ‘feebate’ programs which impose higher taxes

on less efficient products and use the proceeds to lower taxes on more efficient products - are no longer
possible since the flat rate Goods and Service Tax replaced the former differentiated wholesale tax regime.
4 Participants may also collude to adopt a form of labelling which shows products in a favourable
light, rather than call attention to negative aspects which may be of more importance to buyers.
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in case of non-compliance. The Australian Gas Association (AGA) gas appliance labelling
scheme started at a time when the AGA comprised gas utilities with quasi regulatory
powers to set performance standards for appliances connected to their networks. Those
utilities no longer have those powers, and although the scheme is still operating there are
difficulties in updating the label or MEPS levels and in developing energy tests precise
enough to form the basis for enforceable compliance testing.

One positive feature of the AGA labelling program is that less efficient products of the
labelled categories also carry labels (although the AGA does not label some categories of
space heater which are all of low efficiency, such as decorative heaters). More recent
industry-led programs have only been able to get participating suppliers to label better-
performing products. This was identified as a major weakness of the Australian Water
Association’s voluntary ‘AAA’ water efficiency label, and one of the reasons for the
introduction of the mandatory WELS scheme (GWA 2003).

Another drawback is enforcement of compliance. The maximum sanction for non-
compliance by a participant in an industry-led scheme is generally a termination of the
licence to use the label, or at most expulsion of the offending firm. Industry associations
rarely have the power to fine, and are usually reluctant to refer their members to the
Australian Competition and Consumer Commission (ACCC).

Voluntary MEPS

In an effective voluntary MEPS scheme suppliers would have to agree to withdraw those

products from the market that do not meet the agreed MEPS level. This would have more
commercial cost than simply labelling better performing products, so the incentives not to
participate, or if participating not to fully comply, would be far greater.

There is no known example of a successful MEPS scheme being introduced voluntarily
anywhere in the world. In the late 1970s the Japanese Ministry of Trade and Industry
struck agreements with a number of Japanese appliance manufacturers under which they
would meet sales-weighted energy efficiency targets for selected products. There was a
unique relationship between government and industry in Japan at the time, and as the
Japanese market was then supplied entirely by local manufacturers there was no risk of
circumvention by importers (GWA 1993). These conditions have not been repeated, even
in Japan, where the extensive MEPS program is now on a mandatory footing.

Another form of quasi voluntary MEPS can sometimes be enforced for products where the
government is the main customer. The US Government, the largest single purchaser of
information technology (IT) in the world, made compliance with the Energy Star standards
a condition of supplying these products for government tender. The US Government also
persuaded a number of large corporations to adopt similar IT tender requirements, so
creating a critical market mass of demand. There are no other products for which
government constitutes such a large proportion of the market.
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Main elements of the current Program

Appliance and equipment energy labelling and MEPS should be considered as a unified
program. The following section outlines the background to the main functions and
elements, so the emerging problems can be better understood.

Identification of target products

Energy labelling and MEPS are only applicable to products where the benefits are likely to
outweigh the costs. In general these represent significant current (or projected) energy use,
either individually (e.g. swimming pool pumps) or because they are so widespread (e.g.
external power supplies or fluorescent lamp ballasts, of which there may be several in each
home and dozens in each office). Analysing and projecting energy use at the product level
is necessary for any energy efficiency program, whether energy labelling, MEPS or other.
This task is now undertaken by the E3 Committee, which published a major study of
energy use in the residential sector in 2008 (EES 2008) and is collecting data on other
sectors.

Once significant end uses are identified, the E3 Committee commissions ‘product profiles’
to consider the policy case for intervention, and where this is warranted, the most
appropriate form of intervention — energy labelling, MEPS, or both.

Standards and Testing

Energy labelling and MEPS rely on credible, repeatable and reproducible tests of the
energy consumption of products over defined operating periods or operating cycles. At the
same time it is necessary to define performance standards such as temperatures to be
maintained within refrigerators or air conditioned spaces, washing and drying performance
or light output, so products cannot gain higher energy ratings at the cost of performance.
The tests are generally published as Australian or joint Australian and New Zealand
standards, although they may be based on international standards.

State regulations no longer specify the tests in full technical detail, as they did originally,
but call up the relevant published standard. The energy test is now usually in Part 1 of the
product standard, and the labelling requirements and MEPS levels, if any, in Part 2.

Most tests involve physical samples, but for products such as larger air conditioners or
electricity supply transformers the standards sometimes provide for a simulation alternative
to a full physical test.

There is also some control over the quality of the test laboratories carrying out the tests.
Suppliers can generally submit test results from their own or any other laboratory for initial
registration purposes, but for compliance checking governments prefer to use independent
laboratories accredited with the National Association of Testing Authorities (NATA) or its
overseas certification affiliates.
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Setting MEPS levels

The standard called up in the regulations contains the current MEPS levels for that product.
The likely trend in future MEPS levels can be indicated to stakeholders by a number of
mechanisms:

e preparation and publication of longer term plans, such as the ‘10 year Strategies’ that
have been developed for standby power, lighting and gas products. These strategies can
indicate when the E3 Committee plans to introduce, review and increase MEPS levels
and energy labelling, where justified through regulatory impact analysis. Strategies for
other product categories, including for commercial refrigeration, are being developed,;

e committing to a regular review process, e.g. to review MEPS levels every three, four or
five years after implementation. At present, MCE decisions usually incorporate a
minimum ‘stability period’ for the proposed MEPS level, to give suppliers some
certainty. The end of that period represents the earliest date at which a different
(usually higher) MEPS level could take effect, although the process of review and
analysis leading up to a change could commence earlier. An obligation to review could
be included in the regulatory framework, but this could raise resource implications,
both for the regulator and the manufacturers affected. The consequences of missing
review deadlines would also have to be considered;

e reducing the technical risk of MEPS pathways, by clearly identifying the next
increment, but not the timing. This has been done with electric motors, where the
standard with the initial MEPS levels also contained higher efficiency levels, which
suppliers could use to designate ‘High Efficiency’ products. It was understood by
stakeholders that these levels would eventually become the next MEPS level, at a time
to be determined after a further RIS; and

e reducing the technical and the regulatory risk of MEPS pathways, by committing to the
timing as well as the level of the next increment. This approach was tried for air
conditioners (E3 2009/04), but was disrupted by one state’s departure from the agreed
schedule.

Implementation of Requirements

The date a